
UUJ 

t ^cr(^ 
.H'^-l"? 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY SDMS Document 
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CIVIL ACTION NO. f ^ ' 5 ' t i ( ^ A / A 

UNITED STATES OF AMERICA 

Plaintiff, 

V. 

C&D Technologies, Inc. 
AlliedSignal, Inc. (as 

Successor to Prestolite 
Batteries, Inc.) ,-

Exide Corporaition; 
GNB Technologies, Inc.(as 

Successor in Interest to 
Gould, I n c . ) ; 

Johnson Cont ro l s , I n c . ; , , 
NL I n d u s t r i e s , I n c . ; ) C M T F R ^ D 

Defendants. ) mSpCET^g^^ 

CONSSW PECRSS ^^ - (DepotifUelM 

I. BACKGROUND 

A. The United States of America ("United States"), on behalf of 

the Administrator of the United States Environmental Protection 

Agency ("EPA"), filed a complaint in this matter pursuaint to 

Sections 106 and 107 of the Coraprehensi-tre Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9S06, 

9S07. 

B. The United States in its complaint seeks, inter alia.- (1) 

reimbursement of costs incurred by EPA and the Department of 

Justice for response actions at the NL Industries, Inc. Superfund 
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I. BACKGROUND 

A. The United States of America ("United States"), on behalf of 

the Administrator of the United States Environmental Protection 

Agency ("EPA"), filed a complaint in this matter pursuant to 

Sections 106 and 107 of the Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 

9607. 

B. The United States in its complaint seeks, inter alia: (1) 

reimbursement of costs incurred by EPA and the Department of 

Justice for response actions at the NL Industries, Inc. Superfund 
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Site in Pedricktovm, Salem County, New Jersey, together with 

accrued interest; and (2) performance of studies and response work 

by the defendants at the Site consistent with the National 

Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP"). 

C. In accordance with the NCP and Section 121(f)(1)(F) of 

CERCLA, 42 U.S.C. § 9621(f)(1) (F), EPA notified the State of 

New Jersey (the "State") on January 28, 1998, of negotiations with 

potentially responsible parties regarding the implementation of the 

remedial design and remedial action for the Site, and EPA has 

provided the State with an opportunity to participate in such 

negotiations and be a party to this Consent Decree. 

D. In accordance with Section 122 (j) (1) of CERCLA, 42 U.S.C. § 

9622 (j) (1), EPA notified the United States Department of Interior 

and the National Oceanic and Atmospheric Administration, on January 

27, 1998, of negotiations with potentially responsible parties 

regarding the release of hazardous substances that may have 

resulted in injury to the natural resources under Federal 

trusteeship and encouraged these trustees to participate in the 

negotiation of this Consent Decree. 

E. The defendants that have entered into this Consent Decree 

("Settling Defendants") do not admit any liability to the Plaintiff 

arising out of the transactions or occurrences alleged in the 

complaint, nor do they acknowledge that the release or threatened 

release of hazardous substance(s) at or from the Site constitutes 
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an imminent or substantial endangerment to the public health or 

welfare or the environment. The participation of any Settling 

Defendant in this Consent Decree should not be construed as an 

admission of liability for any purpose, and the fact of such 

participation by the Settling Defendant shall not be admissible 

against such Settling Defendant at any judicial or administrative 

proceeding, except in an action or proceeding brought by the United 

States to enforce the terms of this Consent Decree. 

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA 

placed the Site on the National Priorities List, set forth at 40 

C.F.R. Part 300, Appendix B, by pioblication in the Federal Register 

in September, 1983, 48 Fed. Reg. 40666. 

G. In response to a release or a substantial threat of a 

release of a hazardous substance(s) at or from the Site, NL 

Industries, Inc. commenced, on April 30, 1986, a Remedial 

Investigation and Feasibility Study ("RI/FS") for the Site pursuant 

to 40 C.F.R. § 300.430. 

H. NL Industries, Inc., completed a Remedial Investigation 

("RI") Report in July, 1991, and also completed a Feasibility Study 

("FS") Report in July, 1993. 

I. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA 

published notice of the completion of the FS and of the proposed 

plan for remedial action for Operable Unit Two (addressing slag 

piles, lead oxide piles, debris, contaminated surfaces, and 
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Standing water and sediments) on July 17, 1991, in a major local 

newspaper of general circulation. EPA provided an opportunity for 

written and oral comments from the public on the proposed plan for 

remedial action. A copy of the transcript of the public meeting is 

available to the public as part of the administrative record upon 

which the Regional Administrator based the selection of the 

response action. 

J. The decision by EPA on the Operable Unit Two remedial action 

to be implemented at the Site is embodied in a final Record of 

Decision ("0U#2 ROD"), executed on September 27, 1991, on which the 

State had a reasonable opportunity to review and comment and on 

which the State has given its concurrence. The OU #2 ROD includes 

EPA's March 1992 Explanation of Significant Differences, which 

partially modifies the OU #2 ROD to provide for the off-site 

disposal of the slag and lead-oxide materials at the Site, the 

proposed plan as well as a responsiveness summary to the public 

comments. Notice of the final plan was published in accordance 

with Section 117(b) of CERCLA. 

K. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA 

published notice of the completion of the FS and of the proposed 

plan for remedial action for Operable Unit One (addressing ground 

water, surface water, soils and stream sediment) on July 22, 1993, 

in a major local newspaper of general circulation. EPA provided an 

opportunity for written and oral comments from the public on the 
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proposed plan for remedial action. A copy of the transcript of the 

public meeting is available to the public as part of the 

administrative record upon which the Regional Administrator based 

the selection of the response action. 

L. The decision by EPA on the Operable Unit One remedial action 

to be implemented at the Site is embodied in a final Record of 

Decision ("0U#1 ROD"), executed on July 8, 1994, on which the State 

had a reasonable opportunity to review and comment and on which the 

State did not give its concurrence. The 0U#1 ROD includes a 

responsiveness summary to the public comments. Notice of the final 

plan was published in accordance with Section 117(b) of CERCLA. 

M. On September 15, 1995, EPA issued an Action Memorandum 

regarding an ongoing removal action at the Site. The Action 

Memorandum requested a ceiling increase and an increase in scope 

for the on-going removal action. The on-going removal activities 

include: sampling in the West Stream and associated flood plain in 

areas A, B, and C at the Site; implementation of actions to reduce 

run-off east of the West Stream in area B and from the tributaries 

to area C from the landfill; removing and disposing of the 

remaining lead contaminated soil from areas A, B, and C; 

confirmatory sampling, and; backfilling and grading, as necessary. 

See Appendices C and E. 

N. Based on the information presently available to EPA, EPA 

believes that the Work will be properly and promptly conducted by 
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the Settling Defendants if conducted in accordance with the 

requirements of this Consent Decree and its appendices. 

0. Solely for the purposes of Section 113 (j) of CERCLA, the 

Remedial Action selected by the 0U#1 ROD and the Work to be 

performed by the Settling Defendants shall constitute a response 

action taken or ordered by the President. 

P. The Parties recognize, and the Court by entering this 

Consent Decree finds, that this Consent Decree has been negotiated 

by the Parties in good faith and implementation of this Consent 

Decree will expedite the cleanup of the Site and will avoid 

prolonged and complicated litigation between the Parties, and that 

this Consent Decree is fair, reasonable, and in the public 

interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 

This Court has jurisdiction over the subject matter of this 

action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 

9606, 9607, and 9613(b). This Court also has personal jurisdiction 

over the Settling Defendants. Solely for the purposes of this 

Consent Decree and the underlying complaint. Settling Defendants 

waive all objections and defenses that they may have to 

jurisdiction of the Court or to venue in this District. Settling 

Defendants shall not challenge the terms of this Consent Decree or 

this Court's jurisdiction to enter and enforce this Consent Decree. 



- 7 -

III. PARTIES BOUND 

1. This Consent Decree applies to and is binding upon the 

United States and upon Settling Defendants and their heirs, 

successors and assigns. Any change in ownership or corporate 

status of a Settling Defendant including, but not limited to, any 

transfer of assets or real or personal property, shall in no way 

alter such Settling Defendant's responsibilities under this Consent 

Decree. 

2. Settling Defendants shall provide a copy of this Consent 

Decree to each contractor hired to perform the Work (as defined 

below) required by this Consent Decree and to each person 

representing any Settling Defendant with respect to the Site or the 

Work and shall condition all contracts entered into hereunder upon 

performance of the Work in conformity with the terms of this 

Consent Decree, Settling Defendants or their contractors shall 

provide written notice of the Consent Decree to all subcontractors 

hired to perform any portion of the Work required by this Consent 

Decree. Settling Defendants shall nonetheless be responsible for 

ensuring that their contractors and subcontractors perform the Work 

contemplated herein in accordance with this Consent Decree. With 

regard to the activities undertaken pursuant to this Consent 

Decree, each contractor and subcontractor shall be deemed to be in 

a contractual relationship with the Settling Defendants within the 

meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3). 
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IV. DEFINITIONS 

3. Unless otherwise expressly provided herein, terms used in 

this Consent Decree which are defined in CERCLA or in regulations 

promulgated under CERCLA shall have the meaning assigned to them in 

CERCLA or in such regulations. Whenever terms listed below are 

used in this Consent Decree or in the appendices attached hereto 

and incorporated hereunder, the following definitions shall apply: 

"Action Memorandum" shall mean the Action Memorandum issued by 

EPA for the Site on September 15, 1995 (See Appendix E). 

"CERCLA" shall mean the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. 

§§ 9601 et seq. 

"Consent Decree" shall mean this Decree and all appendices 

attached hereto (listed in Section XXIX), In the event of conflict 

between this Decree and any appendix, this Decree shall control. 

"Day" shall mean a calendar day unless expressly stated to be a 

working day. "Working day" shall mean a day other than a Saturday, 

Sunday, or Federal holiday. In computing any period of time under 

this Consent Decree, where the last day would fall on a Saturday, 

Sunday, or Federal holiday, the period shall run until the close of 

business of the next working day. 

"EPA" shall mean the United States Environmental Protection 

Agency and any successor departments or agencies of the United 

States. 
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"NJDEP" shall mean the New Jersey Department of Environmental 

Protection and any successor departments or agencies of the State. 

"Future Response Costs" shall mean all costs, including, but not 

limited to, direct and indirect costs, that the United States 

incurs in reviewing or developing plans, reports and other items 

pursuant to this Consent Decree, verifying the Work, or otherwise 

implementing, overseeing, or enforcing this Consent Decree, 

including, but not limited to, payroll costs, contractor costs, 

travel costs, laboratory costs, the costs incurred pursuant to 

Sections VII, IX (including, but not limited to, attorneys fees and 

any monies paid to secure access and/or to secure institutional 

controls, including the amount of just compensation), XV, and 

Paragraph 84 of Section XXI. Future Response Costs shall also 

include all Interim Response Costs and all Interest on the Past 

Response Costs that has accrued pursuant to 42 U.S.C. § 9607(a) 

during the period from December 6, 1997 (for payroll costs) and 

from December 19, 1997 (for all other costs), to the date of entry 

of this Consent Decree. 

"Institutional Controls" shall mean land and/or water use 

restrictions which may include, but need not be limited to, 

restrictions in the form of contractual agreements, deed 

restrictions, state or local laws, regulations, ordinances or other 

governmental action. 
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"Interim Response Costs" shall mean all costs, including direct 

and indirect costs, (a) paid by the United States in connection 

with the Site between December 6, 1997, and the effective date of 

this Consent Decree (for payroll costs) and between December 19, 

1997, and the effective date of this Consent Decree (for all other 

costs) , or (b) incurred prior to the effective date of this Consent 

Decree but paid after that date. "Interim Response Costs" shall 

not include any other costs, including direct or indirect costs, 

paid or incurred by the United States in relation to the 0U#1 

Remedial Design being performed pursuant to the Administrative 

Order on Consent, In the Matter of NL Industries. Inc.. Superfund 

Site, Index No. II-CERCLA-96-0108 at the Site. 

"Interest," shall mean interest at the rate specified for 

interest on investments of the Hazardous Substance Superfund 

established under Subchapter A of Chapter 98 of Title 26 of the 

U.S. Code, compounded on October 1 of each year, in accordance with 

42 U.S.C. § 9607 (a) . 

"Matters Addressed" shall mean all response actions taken or to 

be taken and all response costs incurred or to be incurred by the 

United States or any other person with respect to this Site. The 

"Matters Addressed" in this Consent Decree do not include those 

response costs or response actions as to which the United States 

has reserved its rights under this Consent Decree (except for 

claims for failure to comply with this Consent Decree), in the 
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event that the United States asserts rights against Settling 

Defendants coming within the scope of such reservations. 

"National Contingency Plan" or "NCP" shall mean the National Oil 

and Hazardous Substances Pollution Contingency Plan promulgated 

pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40 

C.F.R. Part 300, and any amendments thereto. 

"Operation and Maintenance" or "0 & M" shall mean all activities 

required to maintain the effectiveness of the Remedial Action as 

required under the Operation and Maintenance Plan approved or 

developed by EPA pursuant to this Consent Decree and the Statement 

of Work (SOW). 

"Paragraph" shall mean a portion of this Consent Decree 

identified by an arable numeral or an upper case letter, 

"Parties" shall mean the United States and the Settling 

Defendants, 

"Past Response Costs" shall mean all costs, including, but not 

limited to, direct and indirect costs, that the United States paid 

at or in connection with the Site through December 6, 1997 (for 

payroll costs) and through December 19, 1997 (for all other costs), 

plus Interest on all such costs which has accrued pursuant to 42 

U.S.C. § 9607(a) through such date. Past Response Costs shall not 

include those costs which have been or will be paid to the EPA via 

the RI/FS Administrative Order on Consent, In the Matter of NL 

Industries. Inc.. Index No. II CERCLA-60109. Past Response Costs 
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shall not include those costs which have been or will be paid to 

the EPA via the 0U#1 Remedial Design Administrative Order on 

Consent, In the Matter of NL Industries. Inc.. Superfund Site, 

Index No. II CERCLA-96r0108. 

"Performance Standards" shall mean the cleanup standards and 

other measures of achievement of the goals of the Remedial Action, 

set forth in the 0U#1 ROD, and Section E.2 of the SOW, as well as 

the cleanup standards and other measures of achievement of the 

goals in the Action Memorandum. Performance Standards shall also 

mean any Altemate Performance Standards established by EPA 

pursuant to the provisions of Paragraph 10. 

"Plaintiff" shall mean the United States. 

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 

U.S.C. §§ 6901 e£. seq. (also known as the Resource Conservation and 

Recovery Act). 

"Record of Decision" or "0U#1 ROD" shall mean the EPA Record of 

Decision relating to the Operable Unit One at the Site signed on 

July 8, 1994, by the Regional Administrator, EPA Region II, or 

his/her delegate, and all attachments thereto. The 0U#1 ROD is 

attached as Appendix A. 

"Remedial Action" shall mean those activities, except for 

Operation and Maintenance, to be undertaken by the Settling 

Defendants to implement the 0U#1 ROD, in accordance with the SOW 
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and the final Remedial Design and Remedial Action Work Plans and 

other plans approved by EPA. 

"Remedial Action Work Plan" shall mean the document developed 

pursuant to Paragraph 9 of this Consent Decree and approved by EPA, 

and any amendments thereto. 

"Remedial Design" shall mean those activities being undertaken 

by the Settling Defendants to develop the final plans and 

specifications for the Remedial Action pursuant to the Remedial 

Design Work Plan being undertaken pursuant to In the Matter of NL 

Industries. Inc.. Superfund Site. Administrative Order on Consent 

(II-CERCLA-96-0108). 

"Removal Action" shall mean those activities to be taken by 

Settling Defendants to implement the activities described in the 

Action Memorandum, in accordance with the SOW and the final 

Remedial Design and Remedial Action Work Plans and other plans 

approved by EPA. 

"Section" shall mean a portion of this Consent Decree identified 

by a roman numeral. 

"Settling Defendants" shall mean those Parties identified in 

Appendix D. 

"Site" shall mean the NL Industries, Inc., Superfund Site, 

encompassing approximately 44 acres, located at Pennsgrove-

Pedricktown Road in Pedricktown, Salem County, New Jersey, 

including the areal extent of contamination and all suitable areas 
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in very close proximity to the contamination necessary for 

implementation of the response action--depicted generally on the 

map attached as Appendix C. 

"State" shall mean the State of New Jersey. 

"Statement of Work" or "SOW" shall mean the statement of work 

for implementation of the Remedial Action and Removal Action, and 

Operation and Maintenance at the Site, as set forth in Appendix B 

to this Consent Decree and any modifications made in accordance 

with this Consent Decree, 

"Supervising Contractor" shall mean the principal contractor 

retained by the Settling Defendants to supervise and direct the 

implementation of the Work under this Consent Decree. 

"Supplemental Institutional Controls" shall mean Institutional 

Controls (other than those which are required pursuant to Section 

IX., below) that are developed, requested, or approved by EPA for 

one or more of the following purposes: (1) to ensure non­

interference with the performance, operation and maintenance of any 

response actions at or pertaining to the Site, other than the 

remedy selected in the ROD; (2) to ensure the integrity and 

effectiveness of any response actions at or pertaining to the Site, 

other than the remedy selected in the ROD; and (3) to otherwise 

ensure the protection of pviblic health, welfare, or the environment 

at and in connection with the Site. 
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"United States" shall mean the United States of America. 

"Waste Material" shall mean (1) any "hazardous substance" under 

Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant 

or contaminant under Section 101(33), 42 U.S.C. § 9601(33), and; 

(3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C. 

§ 6903(27). 

"Work" shall mean all activities Settling Defendants are 

required to perform under this Consent Decree, except those 

required by Section XXV (Retention of Records), including the 

securing and implementation of Institutional Controls. 

V. GENERAL PROVISIONS 

4. Objectives of the Parties 

The objectives of the Parties in entering into this Consent 

Decree are to protect public health or welfare or the environment 

at the Site by the implementation of a Remedial Action for Operable 

Unit One and a Removal Action at the Site by the Settling 

Defendants, to reimburse response costs of the Plaintiff, and to 

resolve the claims of the plaintiff against Settling Defendants as 

provided in this Consent Decree. 

5. Commitments bv Settling Defendants 

a. Settling Defendants shall finance and perform the Work 

in accordance with this Consent Decree, the 0U#1 ROD, the Action 

Memorandum, the SOW, and all work plans and other plans, standards, 

specifications, and schedules set forth herein or developed by 
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Settling Defendants and approved by EPA pursuant to this Consent 

Decree. Settling Defendants shall also reimburse the United States 

for Past Response Costs and Future Response Costs as provided in 

this Consent Decree. 

b. The obligations of Settling Defendants to finance and 

perform the Work and to pay amounts owed the United States under 

this Consent Decree are joint and several. In the event of the 

insolvency or other failure of any one or more Settling Defendants 

to implement the requirements of this Consent Decree, the remaining 

Settling Defendants shall complete all such requirements. 

6. Compliance With Applicable Law 

All activities undertaken by Settling Defendants pursuant to 

this Consent Decree shall be performed in accordance with the 

requirements of all applicable federal and state laws and 

regulations. Settling Defendants must also comply with all 

applicable or relevant and appropriate requirements of all federal 

and state environmental laws as set forth in the 0U#1 ROD, the 

Action Memorandum, and the SOW. The activities conducted pursuant 

to this Consent Decree, if approved by EPA, shall be considered to 

be consistent with the NCP. 

7. Perroits 

a. As provided in Section 121(e) of CERCLA and Section 

300.400(e) of the NCP, no permit shall be required for any portion 

of the Work conducted entirely on-site (i.e.. within the areal 
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extent of contamination or in very close proximity to the 

contamination and necessary for implementation of the Work), except 

that work performed on-site must conform with the applicable 

requirements and standards as if a permit were in place. Where any 

portion of the Work that is not on-site requires a federal or state 

permit or approval. Settling Defendants shall sxobmit timely and 

complete applications and take all other actions necessary to 

obtain all such permits or approvals. 

b. The Settling Defendants may seek relief under the 

provisions of Section XVIII (Force Majeure) of this Consent Decree 

for any delay in the performance of the Work resulting from a 

failure to obtain, or a delay in obtaining, any permit required for 

the Work. 

c. This Consent Decree is not, and shall not be construed 

to be, a permit issued pursuant to any federal or state statute or 

regulation. 

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS 

8. Project Supervision 

a. All aspects of the Work to be performed by Settling 

Defendants pursuant to Sections VI (Performance of the Work by 

Settling Defendants) , VII (Remedy Review) , VIII (Quality Assurance, 

Sampling and Data Analysis) , and XV (Emergency Response) of this 

Consent Decree shall be under the direction and supervision of a 

qualified licensed professional engineer. Management of all the 
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Work to be performed pursuant to this Consent Decree shall be the 

responsibility of the Project Coordinator. The Project Coordinator 

shall serve as EPA's primary contact on all matters relating to the 

Work. Within ten (10) calendar days after lodging of this Consent 

Decree or thirty (30) calendar days of EPA's approval of the Final 

Remedial Design Report prepared pursuant to the 0U#1 Remedial 

Design Administrative Order on Consent, In the Matter of NL 

Industries. Inc.. Superfund Site, Index No. II CERCIiA-96-0108, 

whichever is later. Settling Defendants shall award a contract for 

construction of the Remedial Action and Removal Action to an 

appropriate contractor(s). Within thirty (30) calendar days of 

award of contract, the Settling Defendants shall submit a Remedial 

Action Work Plan for Remedial Construction activities to EPA and 

the State. The Remedial Action Work Plan shall include a Site 

Management Plan, which shall identify the Project Coordinator, 

Supervisory Engineer, contractors and subcontractors and their 

respective responsibilities for construction of the Remedial Action 

and Removal Action. 

b. EPA will either approve, approve with conditions, 

approve with modifications, or disapprove the Remedial Action Work 

Plan, in accordance with the procedures set forth in Section XI 

(EPA Approval Of Plans and Other Submissions) of this Consent 

Decree. 
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9. Remedial Action and Removal Action. 

a. As provided for in Paragraph 8.a. of this Consent 

Decree, within ten (10) calendar days after lodging of this Consent 

Decree or thirty (30) calendar days of EPA's approval of the Final 

Remedial Design Report prepared pursuant to the 0U#1 Remedial 

Design Administrative Order on Consent, In the Matter of NL 

Industries. Inc.. Superfund Site, Index No. II CERCLA-96-0108, 

whichever is later. Settling Defendants shall award a contract for 

construction of the Remedial Action and Removal Action to an 

appropriate contractor(s). Within thirty (30) calendar days of 

award of contract, the Settling Defendants shall submit a Remedial 

Action Work Plan for Remedial Construction activities to EPA and 

the State. The Remedial Action Work Plan shall provide for the 

construction of the remedy set forth in the 0U#1 ROD and the Action 

Memorandum, in a manner which will result in the achievement of the 

Performance Standards, in accordance with this Consent Decree, the 

0U#1 ROD, the Action Memorandum, the SOW, and the design plans and 

specifications developed in accordance with the Remedial Design 

Work Plan and approved by EPA. Upon its approval by EPA, the 

Remedial Action Work Plan shall be incorporated into and become 

enforceable under this Consent Decree. 

b. The Remedial Action Work Plan shall include the 

following: (1) Any requests for modification of the approved 

.Remedial Design Report; and (2) The Site Management Plan for 
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construction of the Remedial Action and Removal Action. The Site 

Management Plan shall include, at a minimum, the following: (1) 

identification of off-Site facilities proposed to be used to manage 

hazardous substances, pollutants, contaminants, or other materials 

resulting from construction activities; (2) discussion of the 

methods by which the construction operations shall proceed; (3) 

discussion of construction quality control; and (4) a Health and 

Safety Plan for field activities required by the Remedial Action 

Work Plan which conforms to the applicable Occupational Safety and 

Health Administration and EPA requirements including, but not 

limited to, 29 C.F.R. § 1910.120. The Remedial Action Work Plan 

also shall include a schedule for implementation of all Remedial 

Action and Removal Action tasks identified in the final design 

submittal and shall identify the initial formulation of the 

Settling Defendants' Remedial Action Project Team (including, but 

not limited to, the Project Coordinator and the Supervising 

Engineer). 

c. Upon approval of the Remedial Action Work Plan by EPA, 

after a reasonable opportunity for review and comment by the State, 

Settling Defendants shall implement the activities required under 

the Remedial Action Work Plan. The Settling Defendants shall 

submit to EPA and the State all plans, submittals, or other 

deliverables required under the approved Remedial Action Work Plan 

in accordance with the approved schedule for review and approval 
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pursuant to Section XI (EPA Approval of Plans and Other 

Submissions). Unless otherwise directed by EPA, Settling 

Defendants shall not commence physical Remedial Action or Removal 

Action activities at the Site prior to approval of the Remedial 

Action Work Plan. 

10. The Settling Defendants shall continue to implement the 

Remedial Action, Removal Action, and O&M until all of the 

Performance Standards are achieved, unless EPA, in its sole 

discretion, determines that compliance with any of the Performance 

Standards shall be waived based upon a determination of technical 

impracticability, and for so long thereafter as is otherwise 

required under this Consent Decree. If EPA waives compliance with 

any Performance Standard, based upon a determination of technical 

impracticability, the Settling Defendants shall be responsible for 

the attainment of any Alternate Performance Standards established 

by EPA. The Settling Defendants shall continue O&M of the 

soil/sediment component of the work (specifically, the landfill to 

be constructed on the Site), in accordance with the EPA-approved 

O&M Plan. 

11. Modification of the SOW or Related Work Plans. 

a. If EPA determines that modification to the work 

specified in the SOW and/or in work plans developed pursuant to the 

SOW is necessary to achieve and maintain the Performance Standards 

or to carry out and maintain the effectiveness of the remedy set 
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forth in the 0U#1 ROD and the Action Memorandum, EPA may require 

that such modification be incorporated in the SOW and/or such work 

plans. Provided, however, that a modification may only be required 

pursuant to this Paragraph to the extent that it is consistent with 

the scope of the remedy selected in the 0U#1 ROD and the Action 

Memorandum. 

b. For the purposes of this Paragraph 11 and Paragraphs 

46, 47, and 48 only, the "scope of the remedy selected in the 0U#1 

ROD" is: 

- Excavation of all soils contaminated with lead above the 

remedial action objective of 500 parts per million (ppm), 

treatment via solidification/stabilization of those soils 

classified as hazardous under the Resource Conservation and 

Recovery Act, and disposal of the treated soils along with 

non-hazardous soils in a landfill to be constructed on the 

Site; 

- Removal of contaminated stream sediments containing above 

500 ppm of lead from the East Stream and drainage channel 

north of route 130 and treatment/disposal of the sediments 

in a manner similar to that described for soils above; 

- Extraction and treatment of contaminated ground water with 

direct discharge of the treated ground water to the 

Delaware River, and; 
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- Appropriate environmental monitoring to ensure the 

effectiveness of the remedy. 

c. For the purposes of this Paragraph 11 and Paragraphs 

46, 47 and 48 only, the "scope of the remedy selected in 

the...Action Memorandum" is: 

- sampling in the West Stream and associated flood plain in 

areas A, B, and C at the Site; 

- implementation of actions to reduce run-off east of the 

West Stream in area B and from the tributaries to area C 

from the landfill; 

- removing and disposing of the remaining lead contaminated 

soil from areas A, B, and C; 

- confirmatory sampling, and; 

- backfilling and grading, as necessary. 

d. If Settling Defendants object to any modification 

determined by EPA to be necessary pursuant to this Paragraph, with 

the exception of the modification of plans or Performance Standards 

provided for in Section E.2, (Goals For Aquifer Restoration) of the 

SOW, they may seek dispute resolution pursuant to Section XIX 

(Dispute Resolution), Paragraph 65 (record review). The SOW and/or 

related work plans shall be modified in accordance with final 

resolution of the dispute. 
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e. Settling Defendants shall inclement any work required 

by any modifications incorporated in the SOW and/or in work plans 

developed pursuant to the SOW in accordance with this Paragraph, 

f. Nothing in this Paragraph shall be construed to limit 

EPA's authority to require performance of further response actions 

as otherwise provided in this Consent Decree. 

12. Settling Defendants acknowledge and agree that nothing in 

this Consent Decree, the SOW, or the Remedial Design or Remedial 

Action Work Plans constitutes a warranty or representation of any 

kind by Plaintiff that compliance with the work requirements set 

forth in the SOW and the Work Plans will achieve the Performance 

Standards. 

13, Settling Defendants shall, prior to any off-Site shipment 

of Waste Material from the Site to an out-of-state waste management 

facility, provide written notification to the appropriate state 

environmental official in the receiving facility's state and to the 

EPA Project Coordinator of such shipment of Waste Material. 

However, this notification requirement shall not apply to any off-

Site shipments when the total volume of all such shipments will not 

exceed 10 cubic yards, 

a. The Settling Defendants shall include in the written 

notification the following information, where available: (1) the 

name and location of the facility to which the Waste Material are 

to be shipped; (2) the type and quantity of the Waste Material to 
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be shipped; (3) the expected schedule for the shipment of the Waste 

Material; and (4) the method of transportation. The Settling 

Defendants shall notify the state in which the planned receiving 

facility is located of major changes in the shipment plan, such as 

a decision to ship the Waste Material to another facility within 

the same state, or to a facility in another state. 

b. The identity of the receiving facility and state will 

be determined by the Settling Defendants following the award of the 

contract for Remedial Action and Removal Action construction. The 

Settling Defendants shall provide the information required by 

Paragraph 13,a as soon as practicable after the award of the 

contract and before the Waste Material is actually shipped. 

VII. REMEDY REVIEW 

14. Periodic Review. Settling Defendants shall conduct any 

studies and investigations as requested by EPA, in order to permit 

EPA to conduct reviews of whether the Remedial Action is protective 

of human health and the environment at least every five years as 

required by Section 121(c) of CERCLA and any applicable 

regulations. 

15. EPA Selection of Further Response Actions, If EPA 

determines, at any time, that the Remedial Action or Removal Action 

is not protective of human health and the environment, EPA may 

select further response actions for the Site in accordance with the 

requirements of CERCLA and the NCP, 
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16. Opportunity To Comment. Settling Defendants, and if 

required by Sections 113(k)(2) or 117 of CERCLA, the public, will 

be provided with an opportunity to comment on any further response 

actions proposed by EPA as a result of the review conducted 

pursuant to Section 121(c) of CERCLA and to submit written comments 

for the record during the comment period. 

17. Settling Defendants' Obligation To Perform Further Response 

Actions, If EPA selects further response actions for the Site, the 

Settling Defendants shall undertake such further response actions 

to the extent that the reopener conditions in Paragraph 80 or 

Paragraph 81 (United States' reservations of liability based on 

unknown conditions or new information) are satisfied. . Settling 

Defendants may invoke the procedures set forth in Section XIX 

(Dispute Resolution) to dispute (1) EPA's determination that the 

reopener conditions of Paragraph 80 or Paragraph 81 of Section XXI 

(Covenants Not To Sue by Plaintiffs) are satisfied, (2) EPA's 

determination that the Remedial Action is not protective of human 

health and the environment, or (3) EPA's selection of the further 

response actions. Disputes pertaining to whether the Remedial 

Action is protective or to EPA's selection of further response 

actions ahall be resolved pursuant to Paragraph 65 (record review). 

18. Submissions of Plans. If Settling Defendants are required 

to perform the further response actions pursuant to Paragraph 17, 

they shall submit a plan for such work to EPA for approval in 
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accordance with the procedures set forth in Section VI (Performance 

of the Work by Settling Defendants) and shall implement the plan 

approved by EPA in accordance with the provisions of this Decree. 

VIII. OUALITY ASSURANCE. SAMPLING, and DATA ANALYSIS 

19, Settling Defendants shall use quality assurance, quality 

control, and chain of custody procedures for all samples in 

accordance with "EPA Requirements for Quality Assurance Project 

Plans for Environmental Data Operation," (EPA QA/R5); "Preparing 

Perfect Project Plans," (EPA /600/9-88/087), the "Region II CERCLA 

Quality Assurance Manual," dated October 1989, and subsequent 

amendments to such guidelines upon notification by EPA to Settling 

Defendants of such amendment. Amended guidelines shall apply only 

to procedures conducted after such notification. Prior to the 

commencement of any monitoring project under this Consent Decree, 

Settling Defendants shall submit to EPA for approval, after a 

reasonable opportunity for review and comment by the State, a 

Quality Assurance Project Plan ("QAPP") that is consistent with the 

SOW, the NCP and applicable guidance documents. If relevant to the 

proceeding, the Parties agree that validated sampling data 

generated in accordance with the QAPP(s) and reviewed and approved 

by EPA shall be admissible as evidence, without objection, in any 

proceeding under this Decree, Settling Defendants shall ensure 

that EPA personnel and its authorized representatives are allowed 

access at reasonable times to all laboratories utilized by Settling 
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Defendants in implementing this Consent Decree. In addition. 

Settling Defendants shall ensure that such laboratories shall 

analyze all samples submitted by EPA pursuant to the QAPP for 

quality assurance monitoring. Settling Defendants shall ensure 

that the laboratories they utilize for the analysis of samples 

taken pursuant to this Decree perform all analyses according to 

accepted EPA methods. Accepted EPA methods consist of those 

methods which are documented in the "Contract Lab Program Statement 

of Work for Inorganic Analysis" and the "Contract Lab Program 

Statement of Work for Organic Analysis," dated March 1990, and any 

amendments made thereto during the course of the implementation of 

this Decree, Settling Defendants shall ensure that all 

laboratories they use for analysis of samples taken pursuant to 

this Consent Decree participate in an EPA or EPA-equivalent QA/QC 

program. Settling Defendants shall ensure that all field 

methodologies utilized in collecting samples for subsequent 

analysis pursuant to this Decree will be conducted in accordance 

with the procedures set forth in the QAPP approved by EPA, 

20, Upon request, the Settling Defendants shall allow split or 

duplicate samples to be taken by EPA or its authorized 

representatives. Settling Defendants shall notify EPA not less 

than 28 days in advance of any sample collection activity unless . 

shorter notice is agreed to by EPA. In addition, EPA shall have 

the right to take any additional samples that EPA deems necessary. 
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Upon request, EPA shall allow the Settling Defendants to take split 

or duplicate samples of any samples it takes as part of the 

Plaintiff's oversight of the Settling Defendants' implementation of 

the Work. 

21. Settling Defendants shall submit to EPA 5 copies of the 

results of all sampling and/or tests or other data obtained or 

generated by or on behalf of Settling Defendants with respect to 

the Site and/or the implementation of this Consent Decree unless 

EPA agrees otherwise. 

22. Notwithstanding any provision of this Consent Decree, the 

United States hereby retains all of its information gathering and 

inspection authorities and rights, including enforcement actions 

related thereto, under CERCLA, RCRA and any other applicable 

statutes or regulations, 

IX. ACCESS AND INSTITUTIONAL CONTROLS 

23. If the Site, or any other property where access and/or 

land/water use restrictions are needed to implement this Consent 

Decree, is owned or controlled by any of the Settling Defendants, 

such Settling Defendants shall: 

a, commencing on the date of lodging of this Consent 

Decree, provide the United States and its representatives, 

including EPA and its contractors, with access at all reasonable 

times to the Site, or such other property, for the purpose of 
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conducting any activity related to this Consent Decree including, 

but not limited to, the following activities: 

i. Monitoring the Work; 

ii. Verifying any data or information submitted to 

the United States; 

iii. Conducting investigations relating to 

contamination at or near the Site; 

iv. Obtaining samples; 

V. Assessing the need for, planning, or implementing 

additional response actions at or near the Site; 

vi. Implementing the Work pursuant to the conditions 

set forth in Paragraph 84 of this Consent Decree; 

vii. Inspecting and copying records, operating logs, 

contracts, or other documents maintained or generated by 

Settling Defendants or their agents, consistent with Section 

XXIV (Access to Information); 

viii. Assessing Settling Defendants' compliance 

with this Consent Decree; and 
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ix. Determining whether the Site or other property is 

being used in a manner that is prohibited or restricted, or that 

may need to be prohibited or restricted, by or pursuant to this 

Consent Decree; 

b. commencing on the date of lodging of this Consent 

Decree, refrain from using the Site, or such other property, in any 

manner that would interfere with or adversely affect the integrity 

or protectiveness of the remedial measures to be implemented 

pursuant to this Consent Decree, For example. Settling Defendants 

shall abide by the following land and/or water use restrictions, 

which shall function to prevent the use of groundwater beneath the 

Site, exposure to lead-contaminated soil, and damage to the 

landfill to be constructed at the Site: 

i. Soil excavation, including landscaping and 

surficial regrading, shall not be conducted without prior EPA 

approval; 

ii. Groundwater beneath the Site shall not be 

withdrawn for any purpose without prior EPA approval. Further, 

groundwater supply wells shall not be installed or utilized at 

the Site without prior EPA approval; 

iii. No use or activity shall be permitted at the 

Site which will interfere with remedial measures to be 



- 32 -

implemented in accordance with this Consent Decree, including 

the extraction, treatment an discharge of groundwater and the 

excavation solidification/stabilization of hazardous soil and 

sediment; and 

iv. No use or activity shall be permitted at the Site 

which will interfere with remedial measures to be implemented in 

accordance with this Consent Decree, including the on-Site 

landfilling of contaminated soil and sediment; the construction 

and maintenance of an on-Site landfill; and environmental 

monitoring, 

c. if EPA so requests, execute and record in the 

Recorder's Office or Registry of Deeds or other appropriate land 

records office of Salem County, State of New Jersey, an easement, 

running with the land, that (i) grants a right of access for the 

purpose of conducting any activity related to this Consent Decree 

including, but not limited to, those activities listed in Paragraph 

23.a of this Consent Decree, and (ii) grants the right to enforce 

the land/water use restrictions listed in Paragraph 23,b, of this 

Consent Decree, or other restrictions that EPA determines are 

necessary to implement, ensure non-interference with, or ensure the 

protectiveness of the remedial measures to be performed pursuant to 

this Consent Decree, Such Settling Defendants shall grant the 

access rights and the rights to enforce the land/water use 
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restrictions to one of more of the following persons, as determined 

by EPA: (i) the United States, on behalf of EPA, and its 

representatives, (ii) the State and its representatives, (iii) the 

other Settling defendants and their representatives, and/or (iv) 

other appropriate grantees. Such Settling Defendants shall, within 

45 days of EPA's request, submit to EPA for review and approval 

with respect to such property: 

i. A draft easement, in substantially the form 

attached hereto as Appendix F, that is enforceable iinder the 

laws of the State of New Jersey, free and clear of all prior 

liens and encumbrances (except as approved by EPA), and 

acceptable under the Attorney General's Title Regulations 

promulgated pursuant to 40 U.S.C. § 255; and 

ii. a current title commitment or report prepared in 

accordance with the U.S, Department of Justice Standards for the 

Preparation of Title Evidence in Land Acquisitions by the United 

States (1970) (the "Standards"), 

Within 15 days of EPA's approval and acceptance of the easement, 

such Settling Defendants shall update the title search and, if it 

is determined that nothing has occurred since the effective date of 

the commitment or report to affect the title adversely, record the 
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easement with the Recorder's Office or Registry of Deeds or other 

appropriate office of Salem Coionty. Within 30 days of recording 

the easement, such Settling Defendants shall provide EPA with final 

title evidence acceptable under the Standards, and a certified copy 

of the original recorded easement showing the clerk's recording 

stamps, 

24, If the Site, or any other property where access and/or 

land/water use restrictions are needed to implement this Consent 

Decree, is owned or controlled by persons other than any of the 

Settling Defendants, Settling Defendants shall use best efforts to 

secure from such persons: 

a, an agreement to provide access thereto for Settling 

Defendants, as well as for the United States on behalf of EPA, and 

the State, as well as their representatives (including 

contractors), for the purpose of conducting any activity related to 

this Consent Decree including, but not limited to, those activities 

listed in Paragraph 23,a of this Consent Decree; 

b, an agreement, enforceable by the Settling Defendants 

and the United States, to abide by the obligations and restrictions 

established by Paragraph 23,b of this Consent Decree, or that are 

otherwise necessary to implement, ensure non-interference with, or 
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ensure the protectiveness of the remedial measures to be performed 

pursuant to this Consent Decree; and 

c. If EPA requests, the execution and recordation in the 

Recorder's Office or Registry of Deeds or other appropriate land 

records office of Salem County, State of New Jersey, of an 

easement, running with the land, that (i) grants a right of access 

for the purpose of conducting any activity related to this Consent 

Decree including, but not limited to, those activities listed in 

Paragraph 23.a of this Consent Decree, and (ii) grants the right to 

enforce the land/water use restrictions listed in Paragraph 23.b of 

this Consent Decree, or other restrictions that EPA determines are 

necessary to implement, ensure non-interference with, or ensure the 

protectiveness of the remedial measures to be performed pursuant to 

this Consent Decree. 

The access rights and/or rights to enforce land/water use 

restrictions shall be granted to one or more of the following 

persons, as determined by EPA: (i) the United States, on behalf of 

EPA, and its representatives, (ii) the State and its 

representatives, (iii) the other Settling defendants and their 

representatives, and/or (iv) other appropriate grantees. Within 45 

days of EPA's Settling Defendants shall submit to EPA for review 

and approval with respect to such property: 
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i. A draft easement, in substantially the form 

attached hereto as Appendix F, that is enforceable under the 

laws of the State of New Jersey, free and clear of all prior 

liens and encumbrances (except as approved by EPA), and 

acceptable under the Attorney General's Title Regulations 

promulgated pursuant to 40 U.S.C. § 255; and 

ii. a current title commitment or report prepared in 

accordance with the U.S. Department of Justice Standards for the 

Preparation of Title Evidence in Land Acquisitions bv the United 

States (1970) (the "Standards"). 

Within 15 days of EPA's approval and acceptance of the easement. 

Settling Defendants shall update the title search and, if it is 

determined that nothing has occurred since the effective date of 

the commitment or report to affect the title adversely, the 

easement shall be recorded with the Recorder's Office or Registry 

of Deeds or other appropriate office of Salem County, Within 30 

days of the recording of the easement, Settling Defendants shall 

provide EPA with final title evidence acceptable under the 

Standards, and a certified copy of the original recorded easement 

showing the clerk's recording stamps. 



- 37 -

25. For purposes of Paragraph 24 of this Consent Decree, "best 

efforts" includes the payment of reasonable sums of money in 

consideration of access, access easements, land/water use 

restrictions, and/or restrictive easements. If any access or 

land/water use restriction agreements required by Paragraphs 24.a 

or 24.b of this Consent Decree are not obtained within 45 days of 

the date of entry of this Consent Decree, or any access easements 

or restrictive easements required by Paragraph 24.c of this Consent 

Decree are not submitted to EPA in draft form within 45 days of the 

date of EPA's request, Settling Defendants shall promptly notify 

the United States in writing, and shall include in that 

notification a summary of the steps that Settling Defendants have 

taken to attempt to comply with Paragraph 24 of this Consent 

Decree, including any steps taken by Settling Defendants prior to 

the entry of this Consent Decree. The United States may, as it 

deems appropriate, assist Settling Defendants in obtaining access 

or land/water use restrictions, either in the form of contractual 

agreements or in the form of easements running with the land. 

Settling Defendants shall reimburse the United States in accordance 

with the procedures in Section XVI (Reimbursement of Response 

Costs), for all costs incurred by the United States in obtaining 

such access and/or land/water use restrictions including, but not 
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limited to, the cost of attorney time and the amount of monetary 

consideration paid, 

26, If EPA determines that land/water use restrictions in the 

form of state or local laws, regulations, ordinances or other 

governmental controls are needed to implement the remedy selected 

in the ROD, ensure the integrity and protectiveness thereof, or 

ensure non-interference therewith. Settling Defendants shall 

cooperate with EPA's and the State's efforts to secure such 

governmental controls, 

27, Notwithstanding any provision of this Consent Decree, the 

United States retains all of its access authorities and rights, as 

well as all of its rights to require land/water use restrictions, 

including enforcement authorities related thereto, under CERCLA, 

RCRA and any other applicable statute or regulations, 

X, REPORTING REOUIREMENTS 

28, In addition to any other requirement of this Consent 

Decree, Settling Defendants shall submit to EPA and the State 

3 copies of written monthly progress reports that: (a) describe the 

actions which have been taken toward achieving compliance with this 

Consent Decree during the previous month; (b) include a summary of 

all results of sampling and tests and all other data received or 

generated by Settling Defendants or their contractors or agents in 
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the previous month; (c) identify all work plans, plans and other 

deliverables required by this Consent Decree completed and 

siabmitted during the previous month; (d) describe all actions, 

including, but not limited to, data collection and implementation 

of work plans, which are scheduled for the next six weeks and 

provide other information relating to the progress of construction, 

including, but not limited to, critical path diagrams, Gantt charts 

and Pert charts; (e) include information regarding percentage of 

completion, unresolved delays encountered or anticipated that may 

affect the future schedule for implementation of the Work, and a 

description of efforts made to mitigate those delays or anticipated 

delays; (f) include any modifications to the work plans or other 

schedules that Settling Defendants have proposed to EPA or that 

have been approved by EPA; and (g) describe all activities 

undertaken in support of the Community Relations Plan during the 

previous month and those to be undertaken in the next six weeks, 

Settling Defendants shall submit these progress reports to EPA and 

the State by the tenth day of every month following the lodging of 

this Consent Decree until EPA notifies the Settling Defendants 

pursuant to Paragraph 48,b of Section XIV ("Certification of 

Completion of the Work") , If requested by EPA, Settling Defendants 

shall also provide briefings for EPA to discuss the progress of the 

Work, 
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29. The Settling Defendants shall notify EPA of any change in 

the schedule described in the monthly progress report for the 

performance of any activity, including, but not limited to, data 

collection and implementation of work plans, no later than seven 

days prior to the performance of the activity. 

30. Upon the occurrence of any event during performance of the 

Work that Settling Defendants are required to report pursuant to 

Section 103 of CERCLA or Section 304 of the Emergency Planning and 

Community Right-to-know Act (EPCRA), Settling Defendants shall 

within 24 hours of the onset of such event orally notify the EPA 

Project Coordinator or the Altemate EPA Project Coordinator (in 

the event of the unavailability of the EPA Project Coordinator) , 

or, in the event that neither the EPA Project Coordinator or 

Alternate EPA Project Coordinator is available, the Chief of the 

New Jersey Remediation Branch, Emergency and Remedial Response 

Division, Region II, United States Environmental Protection Agency. 

If none of these persons are available. Settling Defendants shall 

notify the EPA Region II Emergency 24-hour Hot Line, at (732) 548-

8730 and the National Response Center at (800) 424-8802. These 

reporting requirements are in addition to the reporting required by 

CERCLA Section 103 or EPCRA Section 304, 

31. Within 20 days of the onset of such an event. Settling 

Defendants shall furnish to Plaintiff a written report, signed by 

the Settling Defendants' Project Coordinator, setting forth the 
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events which occurred and the measures taken, and to be taken, in 

response thereto. Within 30 days of the conclusion of such an 

event. Settling Defendants shall submit a report setting forth all 

actions taken in response thereto, 

32, Settling Defendants shall submit 10 copies of all plans, 

reports, and data required by the SOW, the Remedial Action Work 

Plan, or any other approved plans to EPA in accordance with the 

schedules set forth in such plans. Settling Defendants shall 

simultaneously submit 3 copies of all such plans, reports and data 

to the State. 

33, All reports and other documents submitted by Settling 

Defendants to EPA (other than the monthly progress reports referred 

to above) which purport to document Settling Defendants' compliance 

with the terms of this Consent Decree shall be signed by an 

authorized representative of the Settling Defendants, 

XI, EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 

34, After review of any plan, report or other item which is 

required to be submitted for approval pursuant to this Consent 

Decree, EPA, after reasonable opportunity for review and comment by 

the State, shall: (a) approve, in whole or in part, the submission; 

(b) approve the submission upon specified conditions; (c) modify 

the submission to cure the deficiencies; (d) disapprove, in whole 

or in part, the submission, directing that the Settling Defendants 

modify the submission; or (e) any combination of the above. 
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However, EPA shall not modify a submission without first providing 

Settling Defendants at least one notice of deficiency and an 

opportunity to cure within 14 days, except where to do so would 

cause serious disruption to the Work or where previous 

submission(s) have been disapproved due to material defects and the 

deficiencies in the submission under consideration indicate a bad 

faith lack of effort to submit an acceptable deliverable. 

35, In the event of approval, approval upon conditions, or 

modification by EPA, pursuant to Paragraph 34(a), (b) , or (c), 

Settling Defendants shall proceed to take any action required by 

the plan, report, or other item, as approved or modified by EPA 

subject only to their right to invoke the Dispute Resolution 

procedures set forth in Section XIX (Dispute Resolution) with 

respect to the modifications or conditions made by EPA. In the 

event that EPA modifies the submission to cure the deficiencies 

pursuant to Paragraph 34(c) and the submission has a material 

defect, EPA retains its right to seek stipulated penalties, as 

provided in Section XX (Stipulated Penalties). 

36. a. Upon receipt of a notice of disapproval pursuant to 

Paragraph 34(d), Settling Defendants shall,, within 14 days or such 

longer time as specified by EPA in such notice, correct the 

deficiencies and resubmit the plan, report, or other item for 

approval. Any stipulated penalties applicable to the submission, 

as provided in Section XX, shall accrue during the 14-day period or 
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Otherwise specified period but shall not be payable unless the 

resubmission is disapproved or modified due to a material defect as 

provided in Paragraph 38. 

b. Notwithstanding the receipt of a notice of disapproval 

pursuant to Paragraph 34(d), Settling Defendants shall proceed, at 

the direction of EPA, to take any action required by any non-

deficient portion of the siobmission. Implementation of any non-

deficient portion of a submission shall not relieve Settling 

Defendants of any liability for stipulated penalties under Section 

XX (Stipulated Penalties), 

37. In the event that a resubmitted plan, report or other item, 

or portion thereof, is disapproved by EPA, EPA may again require 

the Settling Defendants to correct the deficiencies, in accordance 

with the preceding Paragraphs. EPA also retains the right to 

modify or develop the plan, report or other item. Settling 

Defendants shall implement any such plan, report, or item as 

modified or developed by EPA, subject only to their right to invoke 

the procedures set forth in Section XIX (Dispute Resolution). 

38. If upon resubmission, a plan, report, or item is 

disapproved or modified by EPA due to a material defect. Settling 

Defendants shall be deemed to have failed to submit such plan, 

report, or item timely and adequately unless the Settling 

Defendants invoke the dispute resolution procedures set forth in 

Section XIX (Dispute Resolution) and EPA's action is overturned 
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pursuant to that Section. The provisions of Section XIX (Dispute 

Resolution) and Section XX (Stipulated Penalties) shall govern the 

implementation of the Work and accrual and payment of any 

stipulated penalties during Dispute Resolution. If EPA's 

disapproval or modification is upheld, stipulated penalties shall 

accrue for such violation from the date on which the initial 

submission was originally required, as provided in Section XX. 

39. All plans, reports, and other items required to be 

submitted to EPA under this Consent Decree shall, upon approval or 

modification by EPA, be enforceable under this Consent Decree. In 

the event EPA approves or modifies a portion of a plan, report, or 

other item required to be submitted to EPA under this Consent 

Decree, the approved or modified portion shall be enforceable under 

this Consent Decree. 

XII. PROJECT COORDINATORS 

40, Within 40 days of lodging this Consent Decree or 60 days 

of EPA's approval of the Final RD Report, whichever is later. 

Settling Defendants and EPA will notify each other, in writing, of 

the name, address and telephone number of their respective 

designated Project Coordinators and Altemate Project Coordinators. 

If a Project Coordinator or Alternate Project Coordinator initially 

designated is changed, the identity of the successor will be given 

to the other Parties at least 5 working days before the changes 

occur, unless impracticable, but in no event later than the actual 
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day the change is made. The Settling Defendants' Project 

Coordinator shall be siabject to disapproval by EPA and shall have 

the technical expertise sufficient to adequately oversee all 

aspects of the Work. The Settling Defendants' Project Coordinator 

shall not be an attorney for any of the Settling Defendants in this 

matter. He or she may assign other representatives, including 

other contractors, to serve as a Site representative for oversight 

of performance of daily operations during remedial activities. 

41. Plaintiff may designate other representatives including, 

but not limited to, EPA employees, federal contractors, and 

consultants, to observe and monitor the progress of any activity 

undertaken pursuant to this Consent Decree, EPA's Project 

Coordinator and Alternate Project Coordinator shall have the 

authority lawfully vested in a Remedial Project Manager (RPM) and 

an On-Scene Coordinator (OSC) by the National Contingency Plan, 40 

C,F,R, Part 3 00, In addition, EPA's Project Coordinator or 

Alternate Project Coordinator shall have authority, consistent with 

the National Contingency Plan, to halt any Work required by this 

Consent Decree and to take any necessary response action when s/he 

determines that conditions at the Site constitute an emergency 

situation or may present an immediate threat to public health or 

welfare or the environment due to release or threatened release of 

Waste Material, 
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XIII. ASSURANCE OF ABILITY TO COMPLETE WORK 

42. Within 30 days of entry of this Consent Decree, Settling 

Defendants shall establish and maintain financial security in the 

amount of $ 21,220,350,00 in one or more of the following forms: 

(a) A surety bond guaranteeing performance of the Work; 

(b) One or more irrevocable letters of credit equaling the 

total estimated cost of the Work; 

(c) A trust fund; 

(d) A guarantee to perform the Work by one or more parent 

corporations or subsidiaries, or by one or more 

unrelated corporations that have a substantial 

business relationship with at least one of the 

Settling Defendants, or; 

(e) A demonstration that one or more of the Settling 

Defendants satisfy the requirements of 40 C.F.R, Part 

264,143(f) , 

43, If the Settling Defendants seek to demonstrate the ability 

to complete the Work through a guarantee by a third party pursuant 

to Paragraph 42(d) of this Consent Decree, Settling Defendants 

shall demonstrate that the guarantor satisfies the requirements of 

40 C,F,R, Part 264,.143(f), If Settling Defendants seek to 

demonstrate their ability to complete the Work by means of the 

financial test or the corporate guarantee pursuant to Paragraph 

42(d) or (e) , they shall resubmit sworn statements conveying the 
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information required by 40 C.F.R, Part 264.143(f) annually, on the 

anniversary of the effective date of this Consent Decree. In the 

event that EPA determines at any time that the financial assurances 

provided pursuant to this Section are inadequate. Settling 

Defendants shall, within 30 days of receipt of notice of EPA's 

determination, obtain and present to EPA for approval one of the 

other forms of financial assurance listed in Paragraph 42 of this 

Consent Decree. Settling Defendants' inability to demonstrate 

financial ability to complete the Work shall not excuse performance 

of any activities required under this Consent Decree. 

44, If Settling Defendants can show that the estimated cost to 

complete the remaining Work has diminished below the amount set 

forth in Paragraph 42 after entry of this Consent Decree, Settling 

Defendants may, on any anniversary date of entry of this Consent 

Decree, or at any other time agreed to by the Parties, reduce the 

amount of the financial security provided under this Section to the 

estimated cost of the remaining work to be performed. Settling 

Defendants shall submit a proposal for such reduction to EPA, in 

accordance with the requirements of this Section, and may reduce 

the amount of the security upon approval by EPA. In the event of 

a dispute. Settling Defendants may reduce the amount of the 

security in accordance with the final administrative or judicial 

decision resolving the dispute. 
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45. Settling Defendants may change the form of financial 

assurance provided under this Section at any time, upon notice to 

and approval by EPA, provided that the new form of assurance meets 

the requirements of this Section. In the event of a dispute. 

Settling Defendants may change the form of the financial assurance 

only in accordance with the final administrative or judicial 

decision resolving the dispute, 

XIV. CERTIFICATION OF COMPLETION 

46. Completion of Construction of the Soil/Sediment Component 

of the Work and the Groundwater Component of the Work 

a. Within 14 days after Settling Defendants conclude that 

the soil/sediment component of the Work (excluding O & M and post-

remediation monitoring) or the groundwater component of the Work 

(excluding O & M and post-remediation monitoring) has been fully 

constructed. Settling Defendants shall schedule and conduct a pre-

certification inspection to be attended by Settling Defendants and 

EPA. If, after the pre-certification inspection, the Settling 

Defendants still believe that construction of the soil/sediment 

component of the Work (excluding O & M and post-remediation 

monitoring) or the groundwater component of the Work (excluding 0 

& M and post-remediation monitoring) has been completed, and EPA 

believes that construction of the soil/sediment component of the 

Work (excluding O & M and post-remediation monitoring) or the 

groundwater component of the Work (excluding O & M and post-
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remediation monitoring) is complete, the Settling Defendants shall 

submit a written report requesting certification to EPA for 

approval, with a copy to the State, pursuant to Section XI (EPA 

Approval of Plans and Other Submissions) within 60 days of the 

inspection. In the report, a registered professional engineer and 

the Settling Defendants' Project Coordinator shall state that 

construction of the soil/sediment conponent of the Work (excluding 

O & M and post-remediation monitoring) or the groundwater component 

of the Work (excluding O & M and post-remediation monitoring) has 

been completed in full satisfaction of the requirements of this 

Consent Decree, The written report shall include as-built drawings 

signed and stamped by a professional engineer. The report shall 

contain the following statement, signed by a responsible corporate 

official of a Settling Defendant or the Settling Defendants' 

Project Coordinator: 

"To the best of my knowledge, after thorough investigation, 
I certify that the information contained in or accompanying 
this submission is true, accurate and complete, I am aware 
that there are significant penalties for submitting false 
information, including the possibility of fine and 
imprisonment for knowing violations," 

If, after completion of the pre-certification inspection and 

receipt and review of the written report, EPA, after reasonable 

opportunity to review and comment by the State, determines that 

construction of the soil/sediment component of the Work (excluding 

O & M and post-remediation monitoring), or any portion thereof, or 

the groundwater component of the Work (excluding O & M and post-
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remediation monitoring), or any portion thereof, has not been 

completed in accordance with this Consent Decree, EPA will notify 

Settling Defendants in writing of the activities that must be 

undertaken by Settling .Defendants pursuant to this Consent Decree 

to complete construction of the soil/sediment component of the Work 

(excluding O & M and post-remediation monitoring) or the 

groundwater component of the Work (excluding O & M and post-

remediation monitoring). Provided, however, that EPA may only 

require Settling Defendants to perform such activities pursuant to 

this Paragraph to the extent that such activities are consistent 

with the "scope of the remedy selected in the 0U#1 ROD," and within 

the "scope of the...Action Memorandum" as those terms are defined 

in Paragraph 11. EPA will set forth in the notice a schedule for 

performance of such activities consistent with the Consent Decree 

and the SOW or require the Settling Defendants to submit a schedule 

to EPA for approval pursuant to Section XI (EPA Approval of Plans 

and Other Submissions), Settling Defendants shall perform all 

activities described in the notice in accordance with the 

specifications and schedules established pursuant to this 

Paragraph, subject to their right to invoke the dispute resolution 

procedures set forth in Section XIX (Dispute Resolution), 

b. If EPA concludes, based on the initial or any 

subsequent report requesting Certification of Completion and after 

a reasonable opportunity for review and comment by the State, that 
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construction of the soil/sediment component of the Work (excluding 

O & M and post-remediation monitoring) or the groundwater component 

of the Work (excluding O & M and post-remediation monitoring) has 

been performed in accordance with this Consent Decree, EPA will so 

notify the Settling Defendants in writing. 

47, Completion of the Remedial Action and Removal Action 

a. Within 90 days after Settling Defendants conclude that 

the Remedial Action and Removal Action (including O & M of the 

groundwater component of the Work and Post-Remediation Monitoring, 

and excluding 0& M of the soil/sediment component of the Work) have 

been fully performed, and that all Performance Standards have been 

achieved. Settling Defendants shall schedule and conduct a pre-

certification inspection to be attended by Settling Defendants and 

EPA, If, after the pre-certification inspection, the Settling 

Defendants still believe that the Remedial Action and Removal 

Action have been fully performed, and that all Performance 

Standards have been achieved, Settling Defendants shall submit a 

written report by a registered professional engineer stating that 

the Remedial Action and Removal Action have been completed in full 

satisfaction of the requirements of this Consent Decree to EPA and 

the State within 30 days of the inspection. The report shall 

contain the following statement, signed by a responsible corporate 

official of a Settling Defendant or the Settling Defendants' 

Project Coordinator: 
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"To the best of my Icnowledge, after thorough investigation, 
I certify that the information contained in or accompanying 
this submission is true, accurate and complete, I am aware 
that there are significant penalties for svibmitting false 
information, including the possibility of fine and 
imprisonment for knowing violations." 

If, after review of the written report, EPA, after reasonable 

opportunity to review and comment by the State, determines that any 

portion of the Remedial Action and Removal Action has not been 

completed in accordance with this Consent Decree, EPA will notify 

Settling Defendants in writing of the activities that must be 

undertaken by Settling Defendants pursuant to this Consent Decree 

to complete the Remedial Action and Removal Action, Provided, 

however, that EPA may only require Settling Defendants to perform 

such activities pursuant to this Paragraph to the extent that such 

activities are consistent with the "scope of the remedy selected in 

the 0U#1 ROD," and the "scope of the removal as defined,,,in the 

Action Memorandum" as those terms are defined in Paragraph 11. 

EPA will set forth in the notice a schedule for performance of such 

activities consistent with the Consent Decree and the SOW or 

require the Settling Defendants to submit a schedule to EPA for 

approval pursuant to Section XI (EPA Approval of Plans and Other 

Submissions). Settling Defendants shall perform all activities 

described in the notice in accordance with the specifications and 

schedules established therein, subject to their right to invoke the 

dispute resolution procedures set forth in Section XIX (Dispute 

Resolution). 
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b. If EPA concludes, based on the initial or any 

subsequent request for Certification of Completion of the Remedial 

Action and Removal Action by Settling Defendants and after a 

reasonable opportunity for review and comment by the State, that 

the Remedial Action and Removal Action have been performed in 

accordance with this Consent Decree, EPA will so notify the 

Settling Defendants in writing. This certification shall 

constitute the Certification of Completion of the Remedial Action 

and Removal Action for purposes of this Consent Decree, including, 

but not limited to. Section XXI (Covenants Not to Sue by 

Plaintiff). Certification of Completion of the Remedial Action and 

the Removal Action shall not affect Settling Defendants' 

obligations under this Consent Decree. 

4 8. Completion of the Work 

a. Within 90 days after Settling Defendants conclude that 

all phases of the Work (including O & M of the landfill) , have been 

fully performed, Settling Defendants shall schedule and conduct a 

pre-certification inspection to be attended by Settling Defendants 

and EPA. If, after the pre-certification inspection, the Settling 

Defendants still believe that the Work has been fully performed. 

Settling Defendants shall submit a written report by a registered 

professional engineer stating that the Work has been completed in 

full satisfaction of the requirements of this Consent Decree. The 

•report shall contain the following statement, signed by a 
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responsible corporate official of a Settling Defendant or the 

Settling Defendants' Project Coordinator: 

"To the best of my Jcnowledge, after thorough investigation, I 

certify that the information contained in or accompanying this 

submission is true, accurate and complete. I am aware that there 

are significant penalties for submitting false information, 

including the possibility of fine and imprisonment for knowing 

violations." 

If, after review of the written report, EPA, after reasonable 

opportunity to review and comment by the State, determines that any 

portion of the Work has not been completed in accordance with this 

Consent Decree, EPA will notify Settling Defendants in writing of 

the activities that must be undertaken by Settling Defendants 

pursuant to this Consent Decree to complete the Work. Provided, 

however, that EPA may only require Settling Defendants to perform 

such activities pursuant to this Paragraph to the extent that such 

activities are consistent with the "scope of the remedy selected in 

the 0U#1 ROD," and the "scope of the removal as defined...in the 

Action Memorandum" as those terms are defined in Paragraph 11, EPA 

will set forth in the notice a schedule for performance of such 

activities consistent with the Consent Decree and the SOW or 

require the Settling Defendants to submit a schedule to EPA for 

approval pursuant to Section XI (EPA Approval of Plans and Other 

Submissions). Settling Defendants shall perform all activities 
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described in the notice in accordance with the specifications and 

schedules established therein, subject to their right to invoke the 

dispute resolution procedures set forth in Section XIX (Dispute 

Resolution). 

b. If EPA concludes, based on the initial or any subsequent 

request for Certification of Completion of the Work by Settling 

Defendants and after a reasonable opportunity for review and 

comment by the State, that the Work has been performed in 

accordance with this Consent Decree, EPA will so notify the 

Settling Defendants in writing. 

XV, EMERGENCY RESPONSE 

49, In the event of any action or occurrence during the 

performance of the Work which causes or threatens a release of 

Waste Material from the Site that constitutes an emergency 

situation or may present an immediate threat to public health or 

welfare or the environment. Settling Defendants shall, subject to 

Paragraph 50, immediately take all appropriate action to prevent, 

abate, or minimize such release or threat of release, and shall 

immediately notify the EPA's Project Coordinator, or, if the 

Project Coordinator is unavailable, EPA's Alternate Project 

Coordinator, If neither of these persons is available, the 

Settling Defendants shall notify the Chief of the New Jersey 

Remediation Branch, Emergency and Remedial Response Division, 

Region II. If none of these persons is available, Settling 
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Defendants shall notify the EPA Region II Emergency 24-hour Hot 

Line, at(732) 548-8730 and the National Response Center at (800) 

424-8802. Settling Defendants shall take such actions in 

consultation with EPA's Project Coordinator or other available 

authorized EPA officer and in accordance with all applicable 

provisions of the Health and Safety Plans, the Contingency Plans, 

and any other applicable plans or documents developed pursuant to 

the SOW. In the event that Settling Defendants fail to take 

appropriate response action as required by this Section, and EPA 

takes such action instead. Settling Defendants shall reimburse EPA 

all costs of the response action not inconsistent with the NCP 

pursuant to Section XVI (Reimbursement of Response Costs). 

50. Nothing in the preceding Paragraph or in this Consent 

Decree shall be deemed to limit any authority of the United States 

a) to take all appropriate action to protect human health and the 

environment or to prevent, abate, respond to, or minimize an actual 

or threatened release of Waste Material on, at, or from the Site, 

or b) to direct or order such action, or seek an order from the 

Court, to protect human health and the environment or to prevent, 

abate, respond to, or minimize an actual or threatened release of 

Waste Material on, at, or from the Site, subject to Section XXI 

(Covenants Not to Sue by Plaintiff). 
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XV]j. REIMBURSEMENT OF RESPONSE COSTS 

51. Within $0 days of the effective date of this Consent 

Decree, Settling Defendants shall: pay to the United States 

$1,515,064.07, in reimbursement of Past Response Costs, via 

electronic funds transfer ("EFT"). Payment shall be remitted via 

EFT to Mellon Bank, Pittsburgh, Pennsylvania, as follows: 

To make payment via EFT, Settling Defendants shall provide the 

following information to their bank: 

a. Amount of payment; 

b. Titl|e of Mellon Bank account to receive the payment: 

EPA;) 

c. Accojant code for Mellon Bank account receiving the 
• 

payment: 9108544; 

Melltn Bank ABA Routing Number: 043000261; 

Name I of Respondent; 

d. 

e. 

f. 

g-

Case number; 

Site/Spill Identifier Number: 02-61 

Along with this information, Settling Defendants shall instruct 

their bank to remjit payment in the agreed upon amount via EFT to 

EPA's account wit^ Mellon Bank, To ensure that your payment is 

properly recorded,! you should send a letter, within one week of the 

EFT, which referer^ces the date of the EFT, the payment amount, the 

name of the Site, the case number (02-61) and your name and address 



- 58 -

to the United States as specified in Section XXVI (Notices and 

Submissions) and[to the following: 

Richard Caspe, Director 
Emergency and Remedial Response Division 

U,"s. Environmental Protection Agency 
Region II 

290 Broadway,19th Floor 
I New York, New York, 10007-1866 

as well as to: 

Ronald Gherardi, Chief 
Financial Management Branch 

(Office of Policy and Management 
U,S. EPA Region II 

290 Broadway, 29th Floor 
N^w York, New York, 10007-1866. 

52. Settling! Defendants shall reimburse the EPA Hazardous 

Substance Superfuijid for all Future Response Costs not inconsistent 

with the National) Contingency Plan. The United States will send 

Settling Defendant's a bill requiring payment that includes a SCORE$ 

Report and a DOJ-pjrepared cost summary reflecting costs incurred by 

DOJ and its contractors, if any, on a periodic basis. Settling 

Defendants shall jmake all payments within 30 days of Settling 

Defendants' receipt of each bill requiring payment, except as 

otherwise provided in Paragraph 53, via electronic funds transfer 

("EFT"). Payment shall be remitted via EFT to Mellon Bank, 

Pittsburgh, Pennsylvania, as follows: 

To make payment vjia EFT, Settling Defendants shall provide the 

following information to their bank: 
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a. Amount of payment; 

b. Titl^ of Mellon Bank account to receive the payment: 

EPA; 

c. Accoiint code for Mellon Bank account receiving the 

payment: 9108544; 

d. Mellbn Bank ABA Routing Number: 043000261; 

e. Name; of Respondent; 

f. Casei number; 

g. Site|/Spill Identifier Number: 02-61 

Along with this information. Settling Defendants shall instruct 

their bank to reniit payment in the agreed upon amount via EFT to 

EPA's account with Mellon Bank. To ensure that your payment is 

properly recorded;, you should send a letter, within one week of the 

EFT, which referejices the date of the EFT, the payment amount, the 

name of the Site, the case number (02-61) and your name and address 

to the United States as specified in Section XXVI (Notices and 

Submissions) and to the following: 

Richard Caspe, Director 
Emergjency and Remedial Response Division 

U.S. Environmental Protection Agency 
Region II 

2 90 Broadway, 19th Floor 
New York, New York, 10007-1866 

as well as to; 

Ronald Gherardi, Chief 
Financial Management Branch 

Office of Policy and Management 
U.S. EPA Region II 

290 Broadway, 29th Floor 
iNew York, New York, 10007-1866. 
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53. Settling Defendants may contest payment of any Future 

Response Costs u4der Paragraph 52 if they determine that the United 

States has made ^n accounting error or if they allege that a cost 

item that is inc](.uded represents costs inconsistent with the NCP. 

Such objection sljiall be made in writing within 30 days of receipt 

of the bill and i must be sent to the United States pursuant to 

Section XXVI (Notjices and Submissions) . Any such objection shall 

specifically ideritify the contested Future Response Costs and the 

basis for objectjion. In the event of an objection, the Settling 

Defendants shall; within the 30 day period pay all uncontested 

Future Response cl̂ sts to the United States in the manner described 

in Paragraph 52. \ Simultaneously, the Settling Defendants shall 

establish an interest-bearing escrow account in a federally-insured 

bank duly charterjsd in the State of New Jersey and remit to that 

escrow account fUnds equivalent to the amount of the contested 

Future Response Cci)sts, The Settling Defendants shall send to the 

United States, las provided in Section XXVI (Notices and 

Submissions), a copy of the transmittal letter and check paying the 

uncontested Futur^ Response Costs, and a copy of the correspondence 

that establishes â nd funds the escrow account, including, but not 

limited to, inforijnation containing the identity of the bank and 

bank account under! which the escrow account is established as well 

as a bank statemejnt showing the initial balance of the escrow 

account. Simultaneously with establishment of the escrow account, 
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the Settling Ddfendants shall initiate the Dispute Resolution 

procedures in Section XIX (Dispute Resolution), If the United 

States prevails in the dispute, within 5 days of the resolution of 

the dispute, the! Settling Defendants shall pay the sums due (with 

accrued interest j) to the United States in the manner described in 

Paragraph 52. lif the Settling Defendants prevail concerning any 

aspect of the contested costs, the Settling Defendants shall pay 

that portion of ithe costs (plus associated accrued interest) for 

which they did hot prevail to the United States in the manner 

described in Paragraph 52; Settling Defendants shall be disbursed 

any balance of Ithe escrow account. The dispute resolution 

procedures set forth in this Paragraph in conjunction with the 

procedures set f0rth in Section XIX (Dispute Resolution) shall be 

the exclusive mechanisms for resolving disputes regarding the 

Settling Defendarits' obligation to reimburse the United States for 

its Future Resporise Costs. 

54, In the ev^nt that the payments required by Paragraph 51 are 

not made within !30 days of the effective date of this Consent 

Decree or the payrjients required by Paragraph 52 are not made within 

3 0 days of the Settling Defendants' receipt of the bill. Settling 

Defendants shall pay Interest on the unpaid balance. The Interest 

to be paid on Past Response Costs under this Paragraph shall begin 

to accrue 30 days after the effective date of this Consent Decree. 

The Interest on Future Response Costs shall begin to accrue on the 
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date of the bill, ; The Interest shall accrue through the date of 

the Settling Defendant's payment. Payments of Interest made under 

this Paragraph sh^ll be in addition to such other remedies or 

sanctions availably to Plaintiffs by virtue of Settling Defendants' 

failure to make tifnely payments under this Section. The Settling 

Defendants shall niake all payments required by this Paragraph in 

the manner described in Paragraph 51. 

XVlt. INDEMNIFICATION AND INSURANCE 

55. a. The United States does not assume any liability by 

entering into thi^ agreement or by virtue of any designation of 

Settling Defendants as EPA's authorized representatives under 

Section 104(e) of! CERCLA. Settling Defendants shall indemnify, 

save and hold harmless the United States and its officials, agents, 

employees, contradtors, subcontractors, or representatives for or 

from any and all claims or causes of action arising from, or on 

account of, negligent or other wrongful acts or omissions of 

Settling Defendants, their officers, directors, employees, agents, 

contractors, subcohtractors, and any persons acting on their behalf 

or under their control, in carrying out activities pursuant to this 

Consent Decree, iijcluding, but not limited to, any claims arising 

from any designation of Settling Defendants as EPA's authorized 

representatives uhder Section 104(e) of CERCLA. Further, the 

Settling Defendant's agree to pay the United States all costs it 

incurs including, ; but not limited to, attorneys fees and other 



- 63 -

expenses of litigation and settlement arising from, or on account 

of, claims made against the United States based on negligent or 

other wrongful acts or omissions of Settling Defendants, their 

officers, directors, employees, agents, contractors, 

subcontractors, and any persons acting on their behalf or under 

their control, in carrying out activities pursuant to this Consent 

Decree. The United States shall not be held out as a party to any 

contract entered into by or on behalf of Settling Defendants in 

carrying out activities pursuant to this Consent Decree. Neither 

the Settling Defendants nor any such contractor shall be considered 

an agent of the United States. 

b. The United States shall give Settling Defendants notice 

of any claim for which the United States plans to seek 

indemnification pursuant to Paragraph 55.a., and shall consult with 

Settling Defendants prior to settling such claim. 

56. Settling Defendants waive all claims against the United 

States for damages or reimbursement or for set-off of any payments 

made or to be made to the United States, arising from or on account 

of any contract, agreement, or arrangement between any one or more 

of Settling Defendants and any person for performance of Work on or 

relating to the Site, including, but not limited to, claims on 

account of construction delays. In addition, Settling Defendants 

shall indemnify and hold harmless the United States with respect to 

any and all claims for damages or reimbursement arising from or on 
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account of any contract, agreement, or arrangement between any one 

or more of Settling Defendants and any person for performance of 

Work on or relating to the Site, including, but not limited to, 

claims on account of construction delays, 

57. No later than 15 days before commencing any on-site Work, 

Settling Defendants shall secure, and shall maintain until the 

first anniversary of EPA's Certification of Completion of the 

Remedial Action and Removal Action pursuant to Paragraph 47.b. of 

Section XIV ("Certification of Completion of Remedial Action and 

Removal Action") comprehensive general liability insurance with 

limits of $20 million dollars, combined single limit, and 

automobile liability insurance with limits of $10 million dollars, 

combined single limit, naming the United States as an additional 

insured. In addition, for the duration of this Consent Decree, 

Settling Defendants shall satisfy, or shall ensure that their 

contractors or subcontractors satisfy, all applicable laws and 

regulations regarding the provision of worker's compensation 

insurance for all persons performing the Work on behalf of Settling 

Defendants in furtherance of this Consent Decree. Prior to 

commencement of the Work under this Consent Decree, Settling 

Defendants shall provide to EPA certificates of such insurance and 

a copy of each insurance policy. Settling Defendants shall 

resubmit such certificates and copies of policies each year on the 

anniversary of the effective date of this Consent Decree. If 
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Settling Defendants demonstrate by evidence satisfactory to EPA 

that any contractor or subcontractor maintains insurance equivalent 

to that described above, or insurance covering the same risks but 

in a lesser amount, then, with respect to that. contractor or 

subcontractor. Settling Defendants need provide only that portion 

of the insurance described above which is not maintained by the 

contractor or subcontractor. 

XVIII, FORCE MAJEURE 

58, "Force majeure," for purposes of this Consent Decree, is 

defined as any event arising from causes beyond the control of the 

Settling Defendants, of any entity controlled by Settling 

Defendants, or of Settling Defendants' contractors, that delays or 

prevents the performance of any obligation under this Consent 

Decree despite Settling Defendants' best efforts to fulfill the 

obligation. The requirement that the Settling Defendants exercise 

"best efforts to fulfill the obligation" includes using best 

efforts to anticipate any potential force majeure event and best 

efforts to address the effects of any potential force majeure event 

(1) as it is occurring and (2) following the potential force 

majeure event, such that the delay is minimized to the greatest 

extent possible. "Force Majeure" does not include financial 

inability to complete the Work or a failure to attain the 

Performance Standards, 
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59. If any event occurs or has occurred that may delay the 

performance of any obligation under this Consent Decree, whether or 

not caused by a force majeure event, the Settling Defendants shall 

notify orally EPA's Project Coordinator or, in his or her absence, 

EPA's Alternate Project Coordinator or, in the event both of EPA's 

designated representatives are unavailable, the Chief of the New 

Jersey Remediation Branch, Emergency & Remedial Response Division, 

Region II, within 48 hours of when Settling Defendants first knew 

that the event might cause a delay. Within 5 days thereafter. 

Settling Defendants shall provide in writing to EPA an explanation 

and description of the reasons for the delay; the anticipated 

duration of the delay; all actions taken or to be taken to prevent 

or minimize the delay; a schedule for implementation of any 

measures to be taken to prevent or mitigate the delay or the effect 

of the delay; the Settling Defendants' rationale for attributing 

such delay to a force majeure event if they intend to assert such 

a claim; and a statement as to whether, in the opinion of the 

Settling Defendants, such event may cause or contribute to an 

endangerment to public health, welfare or the environment. The 

Settling Defendants shall include with any notice all available 

documentation supporting their claim that the delay was 

attributable to a force majeure. Failure to comply with the above 

requirements shall preclude Settling Defendants from asserting any 

claim of force majeure for that event for the period of time of 
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such failure to comply, and for any additional delay caused by such 

failure. Settling Defendants shall be deemed to know of any 

circumstance of which Settling Defendants, any entity controlled by 

Settling Defendants, or Settling Defendants' contractors knew or 

should have known, 

60, If EPA agrees that the delay or anticipated delay is 

attributable to a force majeure event, the time for performance of 

the obligations under this Consent Decree that are affected by the 

force majeure event will be extended by EPA for such time as is 

necessary to complete those obligations. An extension of the time 

for performance of the obligations affected by the force majeure 

event shall not, of itself, extend the time for performance of any 

other obligation. If EPA does not agree that the delay or 

anticipated delay has been or will be caused by a force majeure 

event, EPA will notify the Settling Defendants in writing of its 

decision. If EPA agrees that the delay is attributable to a force 

majeure event, EPA will notify the Settling Defendants in writing 

of the length of the extension, if any, for performance of the 

obligations affected by the force majeure event. 

61. If the Settling Defendants elect to invoke the dispute 

resolution procedures set forth in Section XIX (Dispute 

Resolution), they shall do so no later than 15 days after receipt 

of EPA's notice. In any such proceeding. Settling Defendants shall 

have the burden of demonstrating by a preponderance of the evidence 
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that the delay or anticipated delay has been or will be caused by 

a force majeure event, that the duration of the delay or the 

extension sought was or will be warranted under the circumstances, 

that best efforts were exercised to avoid and mitigate the effects 

of the delay, and that Settling Defendants complied with the 

requirements of Paragraphs 58 and 59, above. If Settling 

Defendants carry this burden, the delay at issue shall be deemed 

not to be a violation by Settling Defendants of the affected 

obligation of this Consent Decree identified to EPA and the Court. 

XIX. DISPUTE RESOLUTION 

62. Unless otherwise expressly provided for in this Consent 

Decree, the dispute resolution procedures of this Section shall be 

the exclusive mechanism to resolve disputes arising under or with 

respect to this Consent Decree. However, the procedures set forth 

in this Section shall not apply to actions by the United States to 

enforce obligations of the Settling Defendants that have not been 

disputed in accordance with this Section, and the procedures set 

forth in this section shall not apply to decisions by EPA regarding 

Performance Standards (or Alternate Performance standards 

considered by EPA). 

63. Any dispute which arises under or with respect to this 

Consent Decree shall in the first instance be the subject of 

informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 2 0 days from the 
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time the dispute arises, unless it is modified by written agreement 

of the parties to the dispute. The dispute shall be considered to 

have arisen when one party sends the other parties a written Notice 

of Dispute. 

64. a. In the event that the parties cannot resolve a dispute 

by informal negotiations under the preceding Paragraph, then the 

position advanced by EPA shall be considered binding unless, within 

3 0 days after the conclusion of the informal negotiation period. 

Settling Defendants invoke the formal dispute resolution procedures 

of this Section by serving on the United States a written Statement 

of Position on the matter in dispute, including, but not limited 

to, any factual data, analysis or opinion supporting that position 

and any supporting documentation relied upon by the Settling 

Defendants. The Statement of Position shall specify the Settling 

Defendants' position as to whether formal dispute resolution should 

proceed under Paragraph 65 or Paragraph 66. 

b. Within 60 days after receipt of Settling Defendants' 

Statement of Position, EPA will serve on Settling Defendants its 

Statement of Position, including, but not limited to, any factual 

data, analysis, or opinion supporting that position and all 

supporting documentation relied upon by EPA. EPA's Statement of 

Position shall include a statement as to whether formal dispute 

resolution should proceed under Paragraph 65 or 66. Within 30 days 
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after receipt of EPA's Statement of Position, Settling Defendants 

may submit a Reply. 

c. If there is disagreement between EPA and the Settling 

Defendants as to whether dispute resolution should proceed under 

Paragraph 65 or 66 the parties to the dispute shall follow the 

procedures set forth in the paragraph determined by EPA to be 

applicable. However, if the Settling Defendants ultimately appeal 

to the Court to resolve the dispute, the Court shall determine 

which paragraph is applicable in accordance with the standards of 

applicability set forth in Paragraphs 65 and 66. 

65. Formal dispute resolution for disputes pertaining to the 

selection or adequacy of any response action and all other disputes 

that are accorded review on the administrative record under 

applicable principles of administrative law shall be conducted 

pursuant to the procedures set forth in this Paragraph. For 

purposes of this Paragraph, the adequacy of any response action 

includes, without limitation: (1) the adequacy or appropriateness 

of plans, procedures to implement plans, or any other items 

requiring approval by EPA under this Consent Decree; and (2) the 

adequacy of the performance of response actions taken pursuant to 

this Consent Decree. Nothing in this Consent Decree shall be 

construed to allow any dispute by Settling Defendants regarding the 

validity of the provisions of the 0U#1 ROD or the provisions of the 

Action Memorandum. 
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a. An administrative record of the dispute shall be 

maintained by EPA and shall contain all statements of position, 

including supporting documentation, submitted pursuant to this 

Section, Where appropriate, EPA may allow submission of 

supplemental statements of position by the parties to the dispute. 

b. The Director of the Emergency & Remedial Response 

Division, EPA Region II, will issue a final administrative decision 

resolving the dispute based on the administrative record described 

in Paragraph 65,a. This decision shall be binding upon the Settling 

Defendants, subject only to the right to seek judicial review 

pursuant to 64,c, and d, 

c. Any administrative decision made by EPA pursuant to 

Paragraph 65,b, shall be reviewable by this Court, provided that a 

motion for judicial review of the decision is filed by the Settling 

Defendants with the Court and served on all Parties within 10 days 

of receipt of EPA's decision. The motion shall include a 

description of the matter in dispute, the efforts made by the 

parties to resolve it, the relief requested, and the schedule, if 

any, within which the dispute must be resolved to ensure orderly 

implementation of this Consent Decree, The United States may file 

a response to Settling Defendants' motion. 

d. In proceedings on any dispute governed by this 

Paragraph, Settling Defendants shall have the burden of 

demonstrating that the decision of the Emergency & Remedial 
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Response Division Director is arbitrary and capricious or otherwise 

not in accordance with law. Judicial review of EPA's decision 

shall be on the administrative record compiled pursuant to 

Paragraph 65.a. 

66. Formal dispute resolution for disputes that neither pertain 

to the selection or adequacy of any response action nor are 

otherwise accorded review on the administrative record under 

applicable principles of administrative law, shall be governed by 

this Paragraph. 

a. Following receipt of Settling Defendants' Statement of 

Position submitted pursuant to Paragraph 64, the Director of the 

Emergency & Remedial Response Division, EPA Region II, will issue 

a final decision resolving the dispute. The Emergency & Remedial 

Response Division Director's decision shall be binding on the 

Settling Defendants" unless, within 10 days of receipt of the 

decision, the Settling Defendants file with the Court and serve on 

the parties a motion for judicial review of the decision setting 

forth the matter in dispute, the efforts made by the parties to 

resolve it, the relief requested, and the schedule, if any, within 

which the dispute must be resolved to ensure orderly implementation 

of the Consent Decree. The United States may file a response to 

Settling Defendants' motion. 
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b. Notwithstanding Paragraph N of Section I (Background) 

of this Consent Decree, judicial review of any dispute governed by 

this Paragraph shall be governed by applicable principles of law. 

67. The invocation of formal dispute resolution procedures 

under this Section shall not extend, postpone or affect in any way 

any obligation of the Settling Defendants under this Consent 

Decree, not directly in dispute, unless EPA or the Court agrees 

otherwise. Stipulated penalties with respect to the disputed 

matter shall continue to accrue but payment shall be stayed pending 

resolution of the dispute as provided in Paragraph 76. 

Notwithstanding the stay of payment, stipulated penalties shall 

accrue from the first day of noncompliance with any applicable 

provision of this Consent Decree. In the event that the Settling 

Defendants do not prevail on the disputed issue, stipulated 

penalties shall be assessed and paid as provided in Section XX 

(Stipulated Penalties), 

XX. STIPULATED PENALTIES 

68. Settling Defendants shall be liable for stipulated 

penalties in the amounts set forth in Paragraphs 69 and 70 to the 

United States for failure to comply with the requirements of this 

Consent Decree specified below, unless excused under Section XVIII 

(Force Majeure). "Compliance" by Settling Defendants shall include 

completion of the activities under this Consent Decree or any work 

plan or other plan approved under this Consent Decree identified 
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below in accordance with all applicable requirements of law, this 

Consent Decree, the SOW, and any plans or other documents approved 

by EPA pursuant to this Consent Decree and within the specified 

time schedules established by and approved under this Consent 

Decree, 

69, a. The following stipulated penalties shall accrue per 

violation per day for any noncompliance identified in Subparagraph 

b: 

Penalty Per Violation 
Per Day 

$1,000 
$2,000 
$3,000 
$7,000 
$12,000 

Period of Noncompliance 

1st thru 5th day 
6th thru 15th day 
16th thru 30th day 
31st thru 45th day 
46*̂ " day and beyond 

b. Compliance milestones subject to the stipulated 

penalties identified in subparagraph a,, above, are as follows: 

Submittal of the name of the Project Coordinator 

to EPA pursuant to Section XII of this Consent 

Decree; 

Payment of Past Response Costs and Future 

Response Costs pursuant to Section XVI of this 

Consent Decree; 

Payment of Stipulated Penalties pursuant to 

Section XX of this Consent Decree; 
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4. Provision of Financial Assurance pursuant to 

Section XIII of this Consent Decree; 

5. Compliance with all reporting requirements set 

forth in paragraphs 30 and 31 of this Consent 

Decree; 

6. Implementation of Remedial Construction, 

Operation and Maintenance of the Remedy in 

accordance with the SOW and this Consent Decree; 

7. Implementation of any Additional Work in 

accordance with any work plan submitted by 

Settling Defendants and approved by EPA pursuant 

to Section VI of this Consent Decree; 

8. Submission and, if necessary, revision and 

resubmission of the Remedial Action Work Plan; 

9. Submission and, if necessary, revision and 

resubmission of the Operation and Maintenance 

and Post Remediation Monitoring Plan; 

10. Submission and, if necessary, revision and 

resubmission of the Notice of Completion and 

Final Report for the Remedial Construction; 

11. Submission and, if necessary, revision and 

resubmission of the Notice of Completion and 

Final Report for the Remedial Action and Removal 

Action; 
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12. Submission and, if necessary, revision and 

resubmission of the Notice of Completion and 

Final Report for Post-Remediation Groundwater 

Monitoring, or; 

13. Submission and, if necessary, revision and 

resubmission of the Notice of Completion and 

Final Report for Operation and Maintenance. 

70. Settling Defendants shall pay to the Plaintiff stipulated 

penalties in the amount of $2,000 per day for each day the Settling 

Defendants fail to meet any deadline, time limit, or scheduling 

milestone established in this Consent Decree and not specifically 

referred to in Paragraph 69 of this Consent Decree. 

71. In the event that EPA assumes performance of a portion or 

all of the Work pursuant to Paragraph 84 of Section XXI (Covenants 

Not to Sue by Plaintiff), Settling Defendants shall be liable for 

a stipulated penalty in the amount of $50,000. 

72. All penalties shall begin to accrue on the day after the 

complete performance is due or the day a violation occurs, and 

shall continue to accrue through the final day of the correction of 

the noncompliance or completion of the activity. However, 

stipulated penalties shall not accrue: (1) with respect to a 

deficient submission under Section XI (EPA Approval of Plans and 

Other Submissions) , during the period, if any, beginning on the 

31st day after EPA's receipt of such submission until the date that 
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EPA notifies Settling Defendants of any deficiency; (2) with 

respect to a decision by the Director of the Emergency & Remedial 

Response Division, EPA Region II, under Paragraph 65.b or 66.a. of 

Section XIX (Dispute Resolution), during the period, if any, 

beginning on the 21st day after the date that Settling Defendants' 

reply to EPA's Statement of Position is received until the date 

that the Director issues a final decision regarding such dispute; 

or (3) with respect to judicial review by this Court of any dispute 

under Section XIX (Dispute Resolution), during the period, if any, 

beginning on the 31st day after the Court's receipt of the final 

submission regarding the dispute until the date that the Court 

issues a final decision regarding such dispute. Nothing herein 

shall prevent the simultaneous accrual of separate penalties for 

separate violations of this Consent Decree, 

73. Following EPA's determination that Settling Defendants have 

failed to comply with a requirement of this Consent Decree, EPA 

may give Settling Defendants written notification of the same and 

describe the noncompliance. EPA may send the Settling Defendants 

a written demand for the payment of the penalties. However, 

penalties shall accrue as provided in the preceding Paragraph 

regardless of whether EPA has notified the Settling Defendants of 

a violation. 
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74. All penalties accruing under this Section shall be due and 

payable to the United States within 30 days of the Settling 

Defendants' receipt from EPA of a demand for payment of the 

penalties, unless Settling Defendants invoke the Dispute Resolution 

procedures under Section XIX (Dispute Resolution). All payments to 

the United States under this Section shall be paid via electronic 

funds transfer ("EFT"). Payment shall be remitted via EFT to 

Mellon Bank, Pittsburgh, Pennsylvania, as follows: 

To make payment via EFT, Settling Defendants shall provide the 

following information to their bank: 

a. Amount of payment; 

b. Title of Mellon Bank account to receive the payment: 

EPA; 

c. Account code for Mellon Bank account receiving the 

payment: 9108544; 

d. Mellon Bank ABA Routing Number: 043000261; 

e. Name of Respondent; 

f. Case number; 

g. Site/Spill Identifier Number: 02-61 

Along with this information, Settling Defendants shall instruct 

their bank to remit payment in the agreed upon amount via EFT to 

EPA's account with Mellon Bank. To ensure that your payment is 

properly recorded, you should send a letter, within one week of the 

EFT, which references the date of the EFT, the payment amount, the 
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name of the Site, the case number (02-61) and your name and address 

to the United States as specified in Section XXVI (Notices and 

Submissions) and to the following: 

Richard Caspe, Director 
Emergency and Remedial Response Division 

U.S. Environmental Protection Agency 
Region II 

2 90 Broadway, 19th Floor 
New York, New York, 10007-1866 

as well as to: 

Ronald Gherardi, Chief 
Financial Management Branch 

Office of Policy and Management 
U.S. EPA Region II 

290 Broadway, 29th Floor 

New York, New York, 10007-1866. 

75. The payment of penalties shall not alter in any way 

Settling Defendants' obligation to complete the performance of the 

Work required under this Consent Decree. 

76. Penalties shall continue to accrue as provided in Paragraph 

72 during any dispute resolution period, but need not be paid until 

the following: 

a. If the dispute is resolved by agreement or by a 

decision of EPA that is not appealed to this Court, accrued 

penalties determined to be owing shall be paid to EPA within 15 

days of the agreement or the receipt of EPA's decision or order; 

b. If the dispute is appealed to this Court and the United 

States prevails in whole or in part, Settling Defendants shall pay 

all accrued penalties determined by the Court to be owed to EPA 
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within 60 days of receipt of the Court's decision or order, except 

as provided in Subparagraph c below; 

c. If the District Court's decision is appealed by any 

Party, Settling Defendants shall pay all accrued penalties 

determined by the District Court to be owing to the United States 

into an interest-bearing escrow account within 60 days of receipt 

of the Court's decision or order. Penalties shall be paid into 

this account as they continue to accrue, at least every 60 days. 

Within 15 days of receipt of the final appellate court decision, 

the escrow agent shall pay the balance of the account to EPA or to 

Settling Defendants to the extent that they prevail. 

77. a. If Settling Defendants fail to pay stipulated penalties 

when due, the United States may institute proceedings to collect 

the penalties, as well as interest. Settling Defendants shall pay 

Interest on the unpaid balance, which shall begin to accrue on the 

date of demand made pursuant to Paragraph 74, 

b. Nothing in this Consent Decree shall be construed as 

prohibiting, altering, or in any way limiting the ability of the 

United States to seek any other remedies or sanctions available by 

virtue of Settling Defendants' violation of this Decree or of the 

statutes and regulations upon which it is based, including, but not 

limited to, penalties pursuant to Section 122(1) of CERCLA, 

Provided, however, that the United States shall not seek civil 

penalties pursuant to Section 122(1) of CERCLA for any violation 
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for which a stipulated penalty is provided herein, except in the 

case of a willful violation of the Consent Decree. 

78. Notwithstanding any other provision of this Section, the 

United States may, in its unreviewable discretion, waive any 

portion of stipulated penalties that have accrued pursuant to this 

Consent Decree. 

XXI. COVENANTS NOT TO SUE BY PLAINTIFFS 

79. In consideration of the actions that will be performed and 

the payments that will be made by the Settling Defendants under the 

terms of the Consent Decree, and except as specifically provided in 

Paragraphs 80, 81 and 83 of this Section, the United States 

covenants not to sue or to take administrative action against 

Settling Defendants pursuant to Sections 106 and 107(a) of CERCLA 

and Section 7003 of RCRA relating to the Site, except the RCRA-

regulated landfill on the Site, to which this covenant does not 

apply. Except with respect to future liability, these covenants 

not to sue shall take effect upon the receipt by EPA of the 

payments required by Section XVI (Reimbursement of Response Costs). 

With respect to future liability, these covenants not to sue shall 

take effect upon Certification of Completion of the Remedial Action 

and Removal Action by EPA pursuant to Paragraph 4 7.b. of Section 

XIV ("Certification of Completion of the Remedial Action and 

Removal Action"). These covenants not to sue are conditioned upon 

the satisfactory performance by Settling Defendants of their 
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obligations under this Consent Decree, These covenants not to sue 

extend only to the Settling Defendants and do not extend to any 

other person, 

80, United States' Pre-certification reservations. 

Notwithstanding any other provision of this Consent Decree, the 

United States reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedings in this action or 

in a new action, or to issue an administrative order seeking to 

compel Settling Defendants (1) to perform further response actions 

relating to the Site or (2) to reimburse the United States for 

additional costs of response if, prior to Certification of 

Completion of the Remedial Action and Removal Action: 

(i) conditions at the Site, previously unknown to EPA, are 

discovered, or 

(ii) information, previously unknown to EPA, is received, 

in whole or in part, 

and these previously unknown conditions or information together 

with any other relevant information indicates that the Remedial 

Action is not protective of human health or the environment, 

81, United States' Post-certification reservations. 

Notwithstanding any other provision of this Consent Decree, the 

United States reserves, and this Consent Decree is without 

prejudice to, the right to institute proceedings in this action or 

in a new action, or to issue an administrative order seeking to 
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compel Settling Defendants (1) to perform further response actions 

relating to the Site or (2) to reimburse the United States for 

additional costs of response if, subsequent to Certification of 

Completion of the Remedial Action and Removal Action: 

(i) conditions at the Site, previously unknown to EPA, are 

discovered, or 

(ii) information, previously unknown to EPA, is received, 

in whole or in part, 

and these previously unknown conditions or this information 

together with other relevant information indicate that the Remedial 

Action or Removal Action is not protective of human health or the 

environment, 

82. For purposes of Paragraph 80, the information and the 

conditions known to EPA shall include only that information and 

those conditions known to EPA as of the date the 0U#1 ROD was 

signed and set forth in the Record of Decision for the Site and the 

administrative record supporting the Record of Decision. For 

purposes of Paragraph 81, the information and the conditions known 

to EPA shall include only that information and those conditions 

known to EPA as of the date of Certification of Completion of the 

Remedial Action and Removal Action and set forth in the Record of 

Decision, the administrative record supporting the Record of 

Decision, the post-OU#l ROD administrative record, or in any 

information received by EPA pursuant to the requirements of this 
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Consent Decree prior to Certification of Completion of the Remedial 

Action and Removal Action. 

83. General reservations of rights. The covenants not to sue 

set forth above do not•pertain to any matters other than those 

expressly specified in Paragraph 79, The United States reserves, 

and this Consent Decree is without prejudice to, all rights against 

Settling Defendants with respect to all other matters, including 

but not limited to, the following: 

(1) claims based on a failure by Settling Defendants to 

meet a requirement of this Consent Decree; 

(2) liability arising from the past, present, or future 

disposal, release, or threat of release of Waste Materials 

outside of the Site; 

(3) liability for future disposal of Waste Material at the 

Site, other than as provided in the 0U#1 ROD, the Action 

Memorandum, the Work, or otherwise ordered by EPA; 

(4) liability for damages for injury to, destruction 

or loss of natural resources, and for the costs of any natural 

resource damage assessments; 

(5) criminal liability; 

(6) liability for violations of federal or state law which 

occur during or after implementation of the Remedial Action; and 

(7) liability, prior to Certification of Completion of 

the Remedial Action and/or Removal Action, for additional 
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response actions that EPA determines are necessary to achieve 

Performance Standards, but that cannot be required pursuant 

to Paragraph 11 (Modification of the SOW or Related Work 

Plans); 

(8) previously incurred costs of response above the amounts 

reimbursed pursuant to Paragraph 51; 

(9) liability for costs that the United States will incur 

related to the Site but are not within the definition of Future 

Response Costs, 

84, Work Takeover In.the event EPA determines that Settling 

Defendants have ceased implementation of any portion of the Work, 

are seriously or repeatedly deficient or late in their performance 

of the Work, or are implementing the Work in a manner which may 

cause an endangerment to human health or the environment, EPA may 

assume the performance of all or any portions of the Work as EPA 

determines necessary. Settling Defendants may invoke the 

procedures set forth in Section XIX (Dispute Resolution), Paragraph 

65, to dispute EPA's determination that takeover of the Work is 

warranted under this Paragraph, Costs incurred by the United 

States in performing the Work pursuant to this Paragraph shall be 

considered Future Response Costs that Settling Defendants shall pay 

pursuant to Section XVI (Reimbursement of Response Costs). 
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85, Notwithstanding any other provision of this Consent Decree, 

the United States retains all authority and reserves all rights to 

take any and all response actions authorized by law, 

XXII. COVENANTS BY SETTLING DEFENDANTS 

86, Covenant Not to Sue, Subject to the reservations in 

Paragraph 87, Settling Defendants hereby covenant not to sue and 

agree not to assert any claims or causes of action against the 

United States with respect to the Work, and Past and Future 

Response Costs as defined herein or this Consent Decree, including, 

but not limited to: 

a, any direct or indirect claim for reimbursement from the 

Hazardous Substance Superfund (established pursuant to the Internal 

Revenue Code, 26 U.S,C, § 9507) through CERCLA Sections 106(b)(2), 

107, 111, 112, 113 or any other provision of law; 

b, any claims against the United States, including any 

department, agency or instrumentality of the United States under 

CERCLA Sections 107 or 113 related to the Site, or 

c, any claims arising out of response activities at the 

Site, including claims based on EPA's selection of response 

actions, oversight of response activities or approval of plans for 

such activities, 

D, any direct or indirect claim for reimbursement from the 

NL Industries, Inc, Special Account. 
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87. The Settling Defendants reserve, and this Consent Decree is 

without prejudice to, claims against the United States, subject to 

the provisions of Chapter 171 of Title 28 of the United States 

Code, for money damages for injury or loss of property or personal 

injury or death caused by the negligent or wrongful act or omission 

of any employee of the United States while acting within the scope 

of his office or employment under circumstances where the United 

States, if a private person, would be liable to the claimant in 

accordance with the law of the place where the act or omission 

occurred. However, any such claim shall not include a claim for 

any damages caused, in whole or in part, by the act or omission of 

any person, including any contractor, who is not a federal employee 

as that term is defined in 28 U.S.C, § 2671; nor shall any such 

claim include a claim based on EPA's selection of response actions, 

or the oversight or approval of the Settling Defendants' plans or 

activities. The foregoing applies only to claims which are brought 

pursuant to any statute other than CERCLA and for which the waiver 

of sovereign immunity is found in a statute other than CERCLA; 

88. Nothing in this Consent Decree shall be deemed to 

constitute preauthorization of a claim within the meaning of 

Section 111 of CERCLA, 42U,S,C, § 9611, or 40 C,F.R. § 300.700(d). 

89. Settling Defendants agree to waive all claims or causes of 

action that they may have for all matters relating to the Site, 

including for contribution, against the following persons: a. 
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any person (i) whose liability to Settling Defendants with respect 

to the Site is based solely on CERCLA § 107(a)(3) or (4), (ii) who 

arranged for the disposal, treatment, or transport for disposal or 

treatment, or accepted for transport for disposal or treatment, of 

only Municipal Solid Waste or Sewage Sludge owned by such person, 

and (iii) who is a Small Business, a Small Non-profit Organization, 

or the Owner, Operator, or Lessee of Residential Property; and 

b. any person (i) whose liability to Settling Defendants with 

respect to the Site is based solely on CERCLA § 107(a)(3) or (4), 

and (ii) who arranged for the disposal, treatment, or transport for 

disposal or treatment, or accepted for transport for disposal or 

treatment, of .002% (based on pounds) of the total solid materials 

containing hazardous substances generated and disposed of at the 

Site, except where EPA has determined that such material 

contributed or could contribute significantly to the costs of 

response at the Site. 

XXIII. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION 

90. Nothing in this Consent Decree shall be construed to create 

any rights in, or grant any cause of action to, any person not a 

Party to this Consent Decree. The preceding sentence shall not be 

construed to waive or nullify any rights that any person not a 

signatory to this decree may have under applicable law. Each of 

the Parties expressly reserves any and all rights (including, but 

not limited to, any right to contribution) , defenses, claims. 
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demands, and causes of action which each Party may have with 

respect to any matter, transaction, or occurrence relating in any 

way to the Site against any person not a Party hereto, 

91, The Parties agree, and by entering this Consent Decree this 

Court finds, that the Settling Defendants are entitled, as of the 

effective date of this Consent Decree, to protection from 

contribution actions or claims as provided by CERCLA Section 

113(f)(2), 42 U.S.C, § 9613(f)(2) for Matters Addressed in this 

Consent Decree. 

92 . The Settling Defendants agree that with respect to any suit 

or claim for contribution brought by them for matters related to 

this Consent Decree they will notify the United States in writing 

no later than 60 days prior to the initiation of such suit or 

claim. 

93. The Settling Defendants also agree that with respect to any 

suit or claim for contribution brought against them for matters 

related to this Consent Decree they will notify in writing the 

United States within 10 days of service of the complaint on them. 

In addition, Settling Defendants shall notify the United States 

within 10 days of service or receipt of any Motion for Summary 

Judgment and within 10 days of receipt of any order from a court 

setting a case for trial. 

94. In any subsequent administrative or judicial proceeding 

initiated by the United States for injunctive relief, recovery of 
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response costs, or other appropriate relief relating to the Site, 

Settling Defendants shall not assert, and may not maintain, any 

defense or claim based upon the principles of waiver, res judicata, 

collateral estoppel, issue preclusion, claim-splitting, or other 

defenses based upon any contention that the claims raised by the 

United States in the subsequent proceeding were or should have been 

brought in the instant case; provided, however, that nothing in 

this Paragraph affects the enforceability of the covenants not to 

sue set forth in Section XXI (Covenants Not to Sue by Plaintiff). 

XXIV. ACCESS TO INFORMATION 

95, Settling Defendants shall provide to EPA, upon request, 

copies of all documents and information within their possession or 

control or that of their contractors or agents relating to 

activities at the Site or to the implementation of this Consent 

Decree, including, but not limited to, sampling, analysis, chain of 

custody records, manifests, trucking logs, receipts, reports, 

sample traffic routing, correspondence, or other documents or 

information related to the Work, Settling Defendants shall also 

make available to EPA, for purposes of investigation, information 

gathering, or testimony, their employees, agents, or 

representatives with knowledge of relevant facts concerning the 

performance of the Work. 

96. a. Settling Defendants may assert business confidentiality 

claims covering part or all of the documents or information 
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submitted to Plaintiff under this Consent Decree to the extent 

permitted by and in accordance with Section 104(e) (7) of CERCLA, 

42 U.S,C, § 9604(e)(7), and 40 CF.R, § 2,203(b), Documents or 

information determined to be confidential by EPA will be afforded 

the protection specified in 40 C,F,R. Part 2, Subpart B, If no 

claim of confidentiality accompanies documents or information when 

they are svibmitted to EPA, or if EPA has notified Settling 

Defendants that the documents or information are not confidential 

under the standards of Section 104(e) (7) of CERCLA, the public may 

be given access to such documents or information without further 

notice to Settling Defendants, 

b. The Settling Defendants may assert that certain documents, 

records and other information are privileged under the attorney-

client privilege or any other privilege recognized by federal law. 

If the Settling Defendants assert such a privilege in lieu of 

providing documents, they shall provide the Plaintiff with the 

following: (1) the title of the document, record, or information; 

(2) the date of the document, record, or information; (3) the name 

and title of the author of the document, record, or information; 

(4) the name and title of each addressee and recipient; (5) a 

description of the contents of the document, record, or 

information: and (6) the privilege asserted by Settling Defendants. 

However, no documents, reports or other information created or 
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generated pursuant to the requirements of the Consent Decree shall 

be withheld on the grounds that they are privileged. 

97, No claim of confidentiality shall be made with respect to 

any data, including, but not limited to, all sampling, analytical, 

monitoring, hydrogeologic, scientific, chemical, or engineering 

data, or any other documents or information evidencing conditions 

at or around the Site. 

XXV, RETENTION OF RECORDS 

98, Until 10 years after the Settling Defendants' receipt of 

EPA's notification pursuant to Paragraph 47,b, of Section XIV 

("Certification of Completion of the Remedial Action and Removal 

Action"), each Settling Defendant shall preserve and retain all 

records and documents now in its possession or control or which 

come into its possession or control that relate in any manner to 

the performance of the Work or liability of any person for response 

actions conducted and to be conducted at the Site, regardless of 

any corporate retention policy to the contrary. Until 10 years 

after the Settling Defendants' receipt of EPA's notification 

pursuant to Paragraph 47,b, of Section XIV ("Certification of 

Completion of the Remedial Action and Removal Action"), Settling 

Defendants shall also instruct their contractors and agents to 

preserve all documents, records, and information of whatever kind, 

nature or description relating to the performance of the Work, 
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99. At the conclusion of this document retention period, 

Settling Defendants shall notify the United States at least 90 days 

prior to the destruction of any such records or documents, and, 

upon request by the United States, Settling Defendants shall 

deliver any such records or documents to EPA. The Settling 

Defendants may assert that certain documents, records and other 

information are privileged under the attorney-client privilege or 

any other privilege recognized by federal law. If the Settling 

Defendants assert such a privilege, they shall provide the 

Plaintiffs with the following: (1) the title of the document, 

record, or information; (2) the date of the document, record, or 

information; (3) the name and title of the author of the document, 

record, or information; (4) the name and title of each addressee 

and recipient; (5) a description of the subject of the document, 

record, or information; and (6) the privilege asserted by Settling 

Defendants. However, no documents, reports or other information 

created or generated pursuant to the requirements of the Consent 

Decree shall be withheld on the grounds that they are privileged. 

100. Each Settling Defendant hereby certifies individually 

that, to the best of its knowledge and belief, after thorough 

inquiry, it has not altered, mutilated, discarded, destroyed or 

otherwise disposed of any records, documents or other information 

relating to its potential liability regarding the Site since 

notification of potential liability by the United States or the 
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State or the filing of suit against it regarding the Site and that 

it has fully complied with any and all EPA requests for information 

pursuant to Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 9604(e) 

and 9622(e), and Section 3007 of RCRA, 42 U.S.C, 6927, 

XXVI, NOTICES AND SUBMISSIONS 

101, Whenever, under the terms of this Consent Decree, written 

notice is required to be given or a report or other document is 

required to be sent by one Party to another, it shall be directed 

to the individuals at the addresses specified below, unless those 

individuals or their successors give notice of a change to the 

other Parties in writing. All notices and submissions shall be 

considered effective upon receipt, unless otherwise provided. 

Written notice as specified herein shall constitute complete 

satisfaction of any written notice requirement of the Consent 

Decree with respect to the United States, EPA, and the Settling 

Defendants, respectively. 

As to the United States: 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 

Re: DJ # 90-11-2-1075 

and 
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As to EPA; 

New Jersey Superfund Branch 
Office of Regional Counsel 
United States Environmental Protection Agency 
Region II 
290 Broadway - 17th Floor 
New York, NY 10007-1866 

Attn: NL Industries Site Staff Attorney 

New Jersey Remediation Branch 
Emergency & Remedial Response Division 
United States Environmental Protection Agency 
Region II 
290 Broadway - 19th Floor 
New York, NY 10007-1866 

Attn: NL Industries Project Coordinator 

As to the State; 

Paul Harvey, Case Manager 
NJDEP 
Bureau of Federal Case Management 
401 East State Street 
P.O. Box 028 
Trenton, NJ 08625 

As to the Settling Defendants: 

AlliedSignal 
c/o Pamela J. Cissak 
AlliedSignal 
PO Box 2245 
101 Columbia Road 
Morristown, NJ 07962 

and 

C & D Technologies, Inc. 
c/o Seth v.d.H. Cooley 
Duane, Morris & Heckscher 
One Liberty Place 
Philadelphia, PA 19103-7396 
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and 

Exide Corporation 
c/o Ari D. Levine 
Exide Corporation 
645 Penn Station 
Reading, PA 1612-4205 

and 

GNB Technologies, Inc. 
c/o Susan M. Franzetti 
Gardner, Carton & Douglas 
Quaker Tower, Suite 3400 
341 N. Clark Street 
Chicago, IL 60610-4795 

and 

Johnson Controls, Inc. 
c/o Dennis P. Reis 
Quarles & Brady 
411 East Wisconsin Ave. 
Milwaukee, WI 53202 

and 

NL Industries, Inc. 
c/o Marcus A. Martin 
Bartlit, Beck, Herman, Palenchar & Scott 
The Kitteridge Building 
511 Sixteenth Street - Suite 700 

Denver, CO 80202 

XXVII. EFFECTIVE DATE 

102. The effective date of this Consent Decree shall be the 

date upon which this Consent Decree is entered by the Court, except 

as otherwise provided herein. 

XXVIII. RETENTION OF JURISDICTION 

103. This Court retains jurisdiction over both the subject 

matter of this Consent Decree and the Settling Defendants for the 
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duration of the performance of the terms and provisions of this 

Consent Decree for the purpose of enabling any of the Parties to 

apply to the Court at any time for such further order, direction, 

and relief as may be necessary or appropriate for the construction 

or modification of this Consent Decree, or to effectuate or enforce 

compliance with its terms, or to resolve disputes in accordance 

with Section XIX (Dispute Resolution) hereof. 

XXIX. APPENDICES 

104. The following appendices are attached to and incorporated 

into this Consent Decree: 

"Appendix A" is the 0U#1 ROD. 

"Appendix B" is the SOW, 

"Appendix C" is the description and/or map of the Site. 

"Appendix D" is the complete list of the Settling Defendants. 

"Appendix E" is the Action Memorandum 

XXX. COMMUNITY RELATIONS 

105. Settling Defendants shall propose to EPA their 

participation in the community relations plan to be developed by 

EPA. EPA will determine the appropriate role for the Settling 

Defendants under the Plan. Settling Defendants shall also 

cooperate with EPA in providing information regarding the Work to 

the public. As requested by EPA, Settling Defendants shall 

participate in the preparation of such information for 

dissemination to the public and in public meetings which may be 
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held or sponsored by EPA to explain activities at or relating to 

the Site. 

XXXI. MODIFICATION 

106. Schedules specified in this Consent Decree for completion 

of the Work may be modified by agreement of EPA and the Settling 

Defendants. All such modifications shall be made in writing. 

107. Except as provided in Paragraph 11 ("Modification of the 

SOW or related Work Plans"), no material modifications shall be 

made to. the SOW without written notification to and written 

approval of the United States, Settling Defendants, and the Court. 

Prior to providing its approval to any modification, the United 

States will provide the State with a reasonable opportunity to 

review and comment on the proposed modification. Modifications to 

the SOW that do not materially alter that document may be made by 

written agreement between EPA, after providing the State with a 

reasonable opportunity to review and comment on the proposed 

modification, and the Settling Defendants, 

108. Non-material modifications to the Consent Decree not 

addressed in Paragraphs 106 and 107 may be made by written 

modification to and written approval by the United States, Such 

non-material modifications will become effective upon filing with 

the Court. Nothing in this Decree shall be deemed to alter the 

Court's power to enforce, supervise or approve modifications to 

this Consent Decree, 
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XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

109. This Consent Decree shall be lodged with the Court for a 

period of not less than thirty (30) days for public notice and 

comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C. 

§ 9622(d)(2), and 28 C.F.R. S 50.7. The United States reserves the 

right to withdraw or withhold its consent if the comments regarding 

the Consent Decree disclose facts or considerations which indicate 

that the Consent Decree is inappropriate, improper, or inadequate. 

Settling Defendants consent to the entry of this Consent Decree 

without further notice. 

110. If for any reason the Court should decline to approve this 

Consent Decree in the form presented, this agreement is voidable at 

the sole discretion of any Party and the terms of the agreement may 

not be used as evidence in any litigation between the Parties. 

XXXIII. SIGNATORIES/SERVICE 

111. Each undersigned representative of a Settling Defendant to 

this Consent Decree and the Assistant Attorney General for 

Environment and Natural Resources of the Department of Justice 

certifies that he or she is fully authorized to enter into the 

terms and conditions of this Consent Decree and to execute and 

legally bind such Party to this document. 

112. Each Settling Defendant hereby agrees not to oppose entry 

of this Consent Decree by this Court or to challenge any provision 

of this Consent Decree unless the United States has notified the 
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Settling Defendants in writing that it no longer supports entry of 

the Consent Decree, 

113. Each Settling Defendant shall identify, on the attached 

signature page, the name, address and telephone number of an agent 

who is authorized to accept service of process by mail on behalf of 

that Party with respect to all matters arising under or relating to 

this Consent Decree. Settling Defendants hereby agree to accept 

service in that manner and to waive the formal service requirements 

set forth in Rule 4 of the Federal Rules of Civil Procedure and any 

applicable local rules of this Court, including, but not limited 

to, service of a summons. 

XXXIV, ADDITIONAL PARTIES 

114. Additional parties may be added to this Consent Decree 

pursuant to Paragraph 108 with the consent of the Settling 

Defendants and the United States within sixty (60) days after EPA 

transmits a de minimis settlement offer to the de minimis PRPs. 

Nothing in this provision shall modify the effective date of this 

Consent Decree, nor shall it alter the time frame and schedules set 

forth herein. The decision of the United States with respect to 

the proposed addition of the parties is within its prosecutorial 

discretion and is not reviewable or subject to dispute resolution. 

The United States reserves the right to withdraw or withhold its 

consent if the addition of a particular party is inappropriate, 

improper or inadequate. 
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XXXV. DISBURSEMENT OF SPECIAL ACCOUNT FUNDS TO SETTLING PARTIES 

115. Special Account. The Parties acknowledge that EPA 

anticipates depositing certain proceeds from EPA's settlement with 

the de minimis parties associated with the Site, including any 

interest earned thereon, in a Special Account, pursuant to Section 

122(b)(3) of CERCLA, 42 U.S.C. §9622(b)(3). Subject to the terms 

and conditions set forth in this Consent Decree, EPA agrees to make 

available all funds in the NL Industries, Inc., Special Account for 

payment to Settling Defendants for performance of the Work under 

this Consent Decree, EPA shall disburse such funds from the NL 

Industries, Inc, Special Account to Settling Defendants in 

accordance with the procedures set forth in this section, 

116. Certification by Settling Defendants. Within thirty (3 0) 

days of EPA's written (1) Certification of Completion of the 

Construction of the soils/sediment component of the Work; (2) 

Certification of Completion of the Construction of the groundwater 

component of the Work; (3) Certification of Completion of the 

Remedial Action and Removal Action; or (4) Certification of 

Completion of the Work pursuant to Paragraphs 46, 47 and 4 8 of this 

Consent Decree, Settling Defendants shall submit to EpA a 

certification of the complete and accurate total costs of the costs 

incurred and paid by Settling Defendants pursuant to the 

requirements of this Consent Decree, Settling Defendants' 

certification for each phase shall contain the following statement 
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signed by the Chief Financial Officer of a Settling Party; "To the 

best of my knowledge, after thorough investigation and review of 

Settling Defendants' detailed cost documentation for performance of 

the [describe phase] of the Work, I certify that the information 

contained in or accompanying this submittal is true, accurate, and 

complete. I am aware that there are significant penalties for 

submitting false information, including the possibility of fine and 

imprisonment for knowing violations." Settling Defendants' 

submittal(s) of the complete and accurate total of response costs 

for performance of the Work incurred by Settling Defendants 

pursuant to this settlement agreement, as required to be certified 

to EPA pursuant to this paragraph, shall not include: (i) costs 

incurred by Settling Defendants in reimbursing the United States 

for Future Response Costs under this settlement agreement; (ii) 

attorney fees or costs; (iii) costs of any response activities 

Settling Defendants perform that were not required under, or 

approved by EPA pursuant to, this settlement agreement; (iv) .costs 

related to Settling Defendants' litigation, settlement, or 

responsible party or defendant search activities; (v) internal 

costs of the Settling Defendants, including but not limited to, 

salaries, travel, or in-kind services; or (vi) interest or 

stipulated or other penalties paid pursuant to Sections XVI or XX 

of this settlement agreement. 
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117, Timing and Amount of Payments from Special Account. Within 

ninety (90) days of EPA's receipt of Settling Defendants' 

certification, EPA shall pay from the NL Industries, Inc., Special 

Account to the Settling Defendants the lesser of either: (a) the 

amount of Settling Defendants' complete and accurate total of 

response costs for performance of the Work, as certified by 

Settling Defendants; or (b) the funds remaining in the NL 

Industries, Inc., Special Account at the time payment is due, as 

that amount is determined by EPA. Payment shall be made by EPA to; 

Quarles & Brady Client Trust Account, c/o Dennis Reis, Quarles & 

Brady, 411 East Wisconsin Ave., Milwaukee, WI, 53202. Settling 

Defendants waive all rights to dispute EPA's determination of the 

amount of funds remaining in the NL Industries, Inc., Special 

Account. If EPA finds that the Settling Defendants' certification 

includes an accounting error or a cost excluded under Paragraph 

116 of this section, EPA shall recalculate the response costs and 

pay the corrected amount. Settling Defendants may dispute EPA's 

finding pursuant to the dispute resolution provisions of this 

Consent Decree. 

118. Termination of Payments from Special Account. EPA's 

obligation to make any payment from the NL Industries, Inc., 

Special Account under this Consent Decree will terminate without 

reservation: (i) upon EPA's determination that Settling Defendants 

submitted a false, inaccurate, incomplete, or misleading 
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certification, or.that Settling Defendants failed to submit the 

certification required under this Consent Decree; or (ii) upon 

EPA's assumption of performance of any portion of the Work pursuant 

to Paragraph 84 of this Consent Decree, where such assumption of 

work is not challenged by Settling Defendants or, if challenged, is 

upheld under the dispute resolution provisions of this Consent 

Decree. In the event that EPA assumes performance of a portion or 

all of the work. Settling Defendants shall be liable for a 

stipulated penalty as determined under Section XX. of this Consent 

Decree. 

119. Recapture of Special Account Payments. Upon termination 

of special account payments under this Consent Decree based upon 

EPA's determination that Settling Defendants submitted a false, 

inaccurate, incomplete, or misleading certification, or that 

Settling Defendants failed to submit the certification required 

under this Consent Decree, EPA shall submit a bill to Settling 

Defendants for amounts disbursed to the Settling Defendants from 

the NL Industries, Inc, Special Account pursuant to Section XVI. 

of this Consent Decree, with accrued interest on t:hat amount. The 

recapture of special account payments under this provision shall 

not constitute a waiver of criminal liability, and shall not be in 

lieu of any other penalty imposed on Settling Defendants under any 

other applicable provision of law. Interest shall accrue at the 

rate established pursuant to Section §107(a) of CERCLA, 42 U.S.C. 
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§9607(a). Interest shall accrue from the date of disbursement of 

the funds from the NL Industries, Inc., Special Account through the 

date of repayment. Settling Defendants may dispute EPA's 

termination of special account payments pursuant to the dispute 

resolution provisions of Paragraph 66 of this Consent Decree. 

Within thirty (30) days of the date of the bill. Setting Defendants 

shall reimburse the United States for all costs billed via 

electronic funds transfer ("EFT"). Payment shall be remitted via 

EFT to Mellon Bank, Pittsburgh, Pennsylvania, as follows: 

To make payment via EFT, Settling Defendants shall provide the 

following information to their bank: 

a. Amount of payment; 

b. Title of Mellon Bank account to receive the payment: 

EPA; 

c Account code for Mellon Bank account receiving the 

payment: 9108544; 

d. Mellon Bank ABA Routing Number: 043 000261; 

e. Name of Respondent; 

f. Case number; 

g. Site/Spill Identifier Number; 02-61 

Along with this information. Settling Defendants shall instruct 

their bank to remit payment in the agreed upon amount via EFT to 

EPA's account with Mellon Bank, To ensure that your payment is 

properly recorded, you should send a letter, within one week of the 
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EFT, which references the date of the EFT, the payment amount, the 

name of the Site, the case number (02-61) and your name and address 

to the United States as specified in Section XXVI (Notices and 

Submissions) and to the following: 

Richard Caspe, Director 
Emergency and Remedial Response Division 

U,S. Environmental Protection Agency 
Region II 

2 90 Broadway, 19th Floor 
New York, New York, 10007-1866 

as well as to; 

Ronald Gherardi, Chief 
Financial Management Branch 

Office of Policy and Management 
U.S. EPA Region II 

290 Broadway, 29th Floor 
New York, New York, 10007-1866. 

120. Balance of Special Account Funds to Trust Fund. After EPA 

issues its written (1) Certification of Completion of the 

Construction of the soils/sediment component of the Work; (2) 

Certification of Completion of the Construction of the groundwater 

component of the Work; (3) Certification of Completion of the 

Remedial Action and Removal Action; or (4) Certification of 

Completion of the Work pursuant to Paragraphs 46, 47, and 48 of 

this Consent Decree and after EPA completes all payment(s) to 

Settling Defendants pursuant to this section, if any funds remain 

in the NL Industries, Inc., Special Account, EPA may cause all or 

any portion of such funds to revert to the EPA Hazardous Substance 

Superfund. Such reversion of funds to the EPA Hazardous Substance 
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Superfund shall not be subject to challenge by Settling Defendants 

pursuant to the dispute resolution provisions of this Consent 

Decree or in any other forum, 

XXXVI, FUTURE COST RECOVERY 

121, Except as provided in Section XXXV. ("Disbursement of 

Special Account Funds to Settling Parties") Settling Defendants and 

the United States agree that proceeds of cost recoveries or claims 

for contribution related to previous work required or performed by 

EPA and the Work required by this Consent Decree, net of costs 

incurred in pursuing those recoveries, whether through settlement 

or judgment, from those that are not parties to this Consent Decree 

shall be equally divided between the United States and Settling 

Defendants until the United States has been made whole for its Past 

Costs, after which the Settling Defendants shall receive all of the 

proceeds. In the case of such settlements, recoveries shall be 

divided through joint settlements among such parties and the United 

States and Settling Defendants, which shall provide for direct 

payments by such settling parties to the United States and Settling 

Defendants of the agreed upon settlement amount in accordance with 

the division of proceeds provided for in this Paragraph. The 

Settling Defendants shall notify the United States within ten (10) 

days of the commencement of any settlement negotiations, the 

estimated waste contribution of the person with whom settlement 

negotiations have commenced, and the basis for the estimated waste 
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contribution. Further, Settling Defendants shall give at least 

thirty (30) days advance notice of any proposed settlement with any 

person with respect to the recovery of costs relating to the Site. 

Each party shall be responsible for collecting its own share of any 

proceeds. 

122. Nothing in this Section shall be construed as an agreement 

on the part of the United States to settle with any person or for 

any particular terms. Nothing in this Section shall be construed 

to prohibit the United States from settling with any person at any 

time on any terms the United States deems appropriate without the 

participation of the Settling Defendeuits in such settlement. The 

United States shall retain in its unreviewable discretion 

ability to accept or reject any proposed settlement relating to -

Site. 

123, Nothing in this Section shall require any payment to 

made by the United States in violation of the Miscellanec 

Receipts Act, 31 U.S.C. Section 3302(b) and the Anti-Deficien 

Act, 31 U.S.C. Sections 1341, 1342, 1349-1351 and 1511. 

SO ORDERED THIS / ^ " ^ DAY 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the 

matter of United States v. AlliedSignal. Inc. (as successor to 
Prestolite Batteries. Inc.). et al.. 

relating to the NL Industries Superfund Site. 

FOR THE UNITED STATES OF AMERICA 

Date: A/? Zj^y 

By; 

LOIS/J. SCHlFFER 
Assistant Attorney General 
Environment and Natural Resources 

Division 
U.S. Department of Justice 
Washington, D.C. 20530 

BOOTE 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 
U.S. Department of Justice 
Washington, D.C. 20530 

FAITH S. HOTCHBERG 
United States Attorney 
District of New Jersey 
U.S. Department of Justice 

SUSAN C. CASSELL 
Assistant United States Attorney 
District of New Jersey 
United States Attorney's Office 
970 Broad Street 
Room 501 
Newark, New Jersey 07102 
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U^Cf9 
JEANNE^ 
Regional Adtfiinistjfetor, Region I I 
U.S. Environmental Protection 

Agency 
Region II 
290 Broadway - 26th Floor 
New York, New York 10007-1866 

. GARYĴ IE' 
sgio^l C( Assistant Regional Coui; 

U.S. Environmental Protection 
Agency 

Region II 
290 Broadway - 17th Floor 
New York, New York 10007-1866 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United St̂ ates v. C&D Technologies. Inc.. et al, . 

relating to the NL Industries Superfund Site. 

D a t e : V^Vfg 

FOR AlliedSignal Inc. 
Name of S e t t l i n g D e f e n d a n t 

/(^^>d-
l a t u r e ^ 

^ 
S i g n a t u r e 

Robert J. Ford 
[Name -- Please Type] 

Director, Remediation & Evaluation Services 
[Title -- Please Type] 

Box 1057, 101 Columbia Raod, Morristown, NJ P.O. 
[Address -- Please Type] 07960 

Agent A u t h o r i z e d t o Accep t S e r v i c e on Beha l f of A b o v e - s i g n e d 
P a r t y ( P l e a s e T y p e ) : 

Name: 

T i t l e : 

A d d r e s s 

T e l . Number; 

Pamela J . Cisslk 

Senior Counsel - Environmental 

P.O. Box 2245, 101 Columbia Road 

Morristown, NJ 07960 

(973) 455-5A22 

APPENDIX A 
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THE UNDERSIGNED PARTY cntsrs into this Conssnt Dmermm in tb« 

Batt«r of Unlfd stataa v. CtD Teehnolocrlaa. Inc.. at al.. 

ralating to tha NL Industrias Suparfund Slta. 

POR C&D TECHNOLOGIES, INC. 
Nana of Settling Defendant 

Date: June 22. 1998 fQii .1 
i g n a t u r e / p Signature 

Stephen J . Weqiarz 
[Name — Please Type] 
Vice President Corporate Services & Corporate Counsel 
[ T i t l e —> Please Type] 

1400 Union Meeting Road, Blue Bell. PA 19422 
[Address - - Please Type] 

Agent Authorized t o Accept Service on Behalf of Above-signed 
Party (Please Type); 

Name: 

T i t l e : 

A d d r e s s : 

Pamela Reich 

Di rec tor , Environmental, HeaUh & Safety 

1400 Union Meeting Road, Blue B e l l , PA 19422 

T e l . Number: (215) 619-7fiRfi 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

natter of United States v. C6D TeehnoloaieB. Inc.. et al.. 

relating to the NL Industries Superfund Site. 

Date: June 18, 1998 / 

_ _ GNB Technologies Inc., as successor-in-interest 

Nana of S e t t l i n g Defendant to Gould, inc. 

S i g n a t u r e \~^ 

Thomas J. Smith 
[Naae — Please Type] 

Vice President and CFO 
[Title — Please Type] 
GNB Technologies Inc. 
375 Northridge Road, Suite 100, Atlanta, GA 30350 

[Address — Please Type] 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party (Please Type): 

Name: Susan M. Franzetti 

Title: Counsel for GNB Technologies 

Address: 321 N. Clark street 

Chicago, Illinois 60610 

T e l . Number: (312) 245-8724 

APPENDIX A 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

natter of United Stages v. CtP Teehnolpoles. Inc.. et al.. 

relating to the NL Industries Superfund Site. 

POR ^ y t J c Cornp^'hon 

Date: I P ^ 22., Î ^2> 
signature 

Ari D. Levine 

r. Ui 

[Name — Please Type] 

Assistant General Counsel & Assistant Scc'y 
[Title — Please Type] 
645 Penn Street 
RAa^^np PA 196Q1 

[Address — Please Type] 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party (Please Type): 

Name: Ari D. Levine 

Title: ®̂® above 

Address; 

Tel. Number: 610/378-0852; 610/371-0463 (Fax) 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of Dnit:ad St^tea v. C&D Teehnoloaies. Inc.. et al.. 

relating to the NL Industries Superfund Site. 

FOR 

Date - M s L 
/ / 

[Name — Please Type] 

General Counsel, Ba t t e ry Group, Inc . 
[ T i t l e — Please Type] 

P.O. Box 591, Milwaukee, WI 53201 
[Address — Please Type] 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party (Please Type): 

Name: Dennis P. Reis 

Title: 
Address: 411 E . Wisconsin Avenue, Su i t e 2523 

Milwaukee, WI 53202-4497 

Tel . Number: 414-277-5523 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the 

matter of United stataa v. C&D TeehnologJaa. Inc.. et al.. 

relating to the NL Industries Superfund Site. 

POR NL Injkistries, Inc. ^ 
Name of^ettling Defi 

Date: June 22, 1998 
ignature 

Marcus A. Martin 
[Name — Please Type] 

Counsel 
[Title — Please Type] 

Bartlit Beck Palenchar & Scott 
The Kittredqe Building 

[Address — Please Type] 
511 Sixteenth Street 
Denver, Colorado 80202 

Agent Authorized to Accept Service on Behalf of Above-signed 
Party (Please Type): 

Name: Marcus A. Martin 

Title: Counsel 

Address: Bartlit Beck Herman & Scott 

The Kittredge Bldg.. 511 Sixteenth St. 

Tel. Number: (303) 592-3180 
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UCORD OP DECISION PACT lEEET 
CPA UOION ZI 

• i t « i 

Sit* nam*: HI. Industriss, Inc. 

Sit* location: P*driektown, S«l*m County, N*w J*rs*y 

HRS scor*: 52.96 (S*pt*fflb*r 8, 1983) 

K*eord of Daeiiioni 

Oat* lignad: July 8, 1994 

Operating Unit Nufflb*rt OU-1 

S*l*ct*d r*in*dyt Xxcavation of soils abov* 500 ppm l*ad, solidifica­
tion/stabilisation, and landfilling and capping of tr*at*d and non-
hazardous soils; axtraction and traatmant of contaiainatad ground water 
with dir*ct discharge to th* D*lawar* Riv*r; r*moval of contaminated 
str*azn s*diin*nts abov* 500 ppm of l*ad and r*m*diation of contaainatad 
s*diin*nts in th* Cast Straan and drainag* channal north of Rout* 130. 

Capital cost: $12,076,550 

Annual O & M cost: $432,250 

Prassnt-worth cost: $16,721,350 (5% discount rat*/30 y*arB) 

L*ad: EPA Enfore*m*nt 

Priinary Contact: Jo* Cow*rB (212) 264-5386 

S*cendary Contact: Kim O'Connall (212) 264-8127 

Main PRPs: OU-1: NL Industrias, Stav* Holt (609) 443-2405 
OU-2: Alli*d Signal, Mark Kamilow (201) 445-2119 

Watta: 

Wast* typ*: m*tals (primarily laad), volatil* organics 

Hast* origin: Sscondary Laad Smalting 

Estimatsd wast* quantity: Approximately 38.000 cubic yards of soil and s*dim*nts, 
in addition to th* ground-water plume. 

Contaminated madium: soil, ground watar, surfac* water, sediments 
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(SOIL WASHING/ 

ON-8ITB COWSOLIDATIOWI 

aLTeamTive asMBOff i 
(ON-SITB STMILIXMTIOM/ 
OW-SITB COWSOLieaTIOWl 

SLTBRIMTB BBMBOT 2 
( O r r - S l T B DISPOSAL/ 

OW-SITB COWSOHPATIOW) 

Site ttork 
On-site roatoration 
Off-alte raatoratlen 
On-elte conaolldatlon pile 

(sm 
Road relocation 
NhSP 
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Broaloa control 

. Treat^lllty 
Noblllsatlon 
Soil Waahlag 
Bolldlflcatlon/dlapoeal 
On-alte diapoaal 
Direct placed aolla 
Treated and placed aolla 

OOHTIMBMCT (2S%| 

anniiieiiianeii (S%|* 

$ ««0,300 
$ SOT,500 
f 109,000 
$ 9S1,S00 

• 29,000 
i 20,000 
t 120,000 
f 90,000 

9 190,000 
S 900,000 
9 2,900,000"* 
I 1,050,000* 

$ 4J,790 ^ 

9 9,997,090 
$ 1,749,293 
$ 1,049,959 
9 349,993 

9 960,300 
$ 907,900 
$ 109,000 
S 991,900 

9 39,000 
9 20,000 
$ 120,000 
9 90,000 

$ 29,000 
9 150,000 

$ 975,000 * 
$ 79,125 <* 

$3,991,429 
$ 970,359 
9 592,214 
$ 194,071 

I 940,300 
$ 907,500 
$ 109.000 
I 951,500* 

I 39,000 
t 20.000 
$ 120,000 
t 90.000 

t 150.000 

$1,937,500* 
$1,050,000* 

$5,790,900 
$1,447,700 
$ 969.930 
9 299.540 

T O T a L $10,145,724 $5,629,066 99,396,660* 

* M9arilJ««M(|«*«|.4 

•* 7M«fll4MMMt|«4i«l.4 
* ThMtMBMpSlMVaMMeMtfHaM 
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T A • L B fooetiavodl 

•OIL lanon - loa o r ooers 

(orp-siTB oisrosjuu WITH 
OW-81TB OOWSOLIPaTIOIII 

KLTBRmnVB RBMBBT 2 
(OPr-SITB DISPOSAL WITH 

O r r - S I T B SBHBriCIAL RBUSBf 

•ar face preperatl iNi 
Diapoaal 
40 a l l i n e r 
Drainage leyor 
Root Bone e o i i 
Top a o l l 

I, t e r t i l i B o r f e t c . 

| M t | 
l » t | 

aONINlSTRariOII ( 9 9 | 

$ 37,000 

$147,900 

9 79,000 

I 14,000 

9 97,000 

9 29,000 

9 9,000 

$990,000 

$991,900 

$237,979 

$142,729 

$ 47,979 

$147,500 

$147,900 

$ 36.979 

$ 22,129 

9 7,379 

« • T A tl $1,379,679 $213,979 

inforaatlim preaented above aaanarlaea the two optloaa aaaoelated with alternative rtnedy 2. 
If nonhasardoaa aolla which paaa the TCLP bat eaceed tha BPA reaadial action objective are able to 
ba beneficially reuaed at a local aanlclpal landfill, thla option woald reaalt in raaoval ef all 
contaalnated aolla frca the alte, would reaalt in additional coat aavinga, woald preclude the con-
atructlon of a landfill In two acrea of wetlanda, and could aave the county approalaataly $500,000 
in purchase coeta for daily cover. 
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1.0 INTî ODUCTlON 

This raoon tummknzts th4 rovmw o( tocnnical and aomin«tra«vt documina wmen otnain 

to mt gtoundw9t*r nvgtugawn 9n0 propetBO QfOundw9i9r rgmoduitioft at Via N.L. tndustrns 

Sup4rfund Sita. Oporaoen Unit On*. Padnettowfft. New J9r99y. Tha eOitesve of th* rtvitw w u 

ID undBrBtond Bit* oroundw9t9r eonditiont. 9S dafinad m tha R9m9di9i tnvesugation (O'Bntn 

16tr9.1991). 10 dovsiop 9 eene9ptu9l tachneai approach which would ban addrtis mt 

rtmtdiation of groundwatr. to rtviaw tha FtaBiPiiity S&jdy (0'Brf9n 4 Oart. 1993) ano 

Propottd Plan (U.S. EPA 1993). and lo 9v9iuait Vi9 EPA-taiactad rgm^diation ttrattgy This 

itehnieai attostmtm iwiudad 9 review of 9W99 0oetfn9nt9 from r 9 Suparfund Oocumtm 

Rteerd which vvero m9dt 9v9iiabi9 te Langgn, 9nd which een9«iut9 tht Dtt i t tor iht ttttenor^ 

of Iht prtftrrtd remtdituon ttrattgy. Thatt ooeumtnn art i«ttd w\ Apptndix A.. 

Tht prgamzatien of ths rtpen » stniiar ID that m tht U.S.EPA Propottd Ptan (July 1993) This 

ergtnaation it inttnotd ID tactiitatt pr9P9r9iion ef r99pen9*s to tha Propoaad Flan, and to 

providt a iogieai progrtstor through tht ttchnteai diteutsions. 

0v9r9N. W9 cendudt that tht grounowattr rtmtdiatien pr9f9rr9d by EPA in its Propottd Plan 

is inaopropnata. Tha data and auumptionB vtBl werg uaad to tormuiata tht prtftrrtd 

rtmtoiatiw auattgy iiktiy do not rtprgstm tetuai condrttons in tho tnaiiow aouiftr. tnd mt 

propottd greundwgttr rtcevgry iy9t9m i9 net apprepnata to addrtu th* pottntiai proeiam. 

IT)* propo9*0 plan faat v dtmengirat* wh*th9r V)9 r9eev9fy of inerganic compounds from 

tha Shallow aquifr mamx l i potaipia, uamg a groundwater gxiraetion taehniqua. avan mough 

Buefi an evaluation eeuid hevg b*9n eonducted ueing 9impta rapid field tattt (typicaity i *n 

9mn t9n daya ef leid v n i l w* Kirvter eondud* that th* Propotad Plan it invalid Pteautt 

K fails tP conaidr whttnar th* propottd soil rwntdtation would also remedy any propitms 

asaoeiattd with greundweitr qualliy. 

L a n q a n f-^ftM^nQ ma f-vwanntnn' st'««€ti 



2.0 COMMENTS ON REMEDIAL INVESTIGATION 

Our review of the Remedial invengation (RI) focuesed en the mterpretaBons pf aquiftr 

conditions ana groundwater quality, gno on how these nterpretetions wars ustd n. and 

afftetod tne oeesens m. the Feasipility Study eno Propotad Plan, as rettt td ID groundwattr 

Our technical assessment eonciueed that r e Remediel mvestigaiion: 

• Demonstrated that me 2one of contamination ia imiteo. consists generally of 

eeneanirations ef torget cempouncs which margmauy exceed groundwetar auanty 

etanoaros ano has net mpaaed off>tft* v u t . 

. • Failed to correlate me extant and disthpution of contamination m the snanow aeuiftr 

wim soil renrtediai investtgaoon findings end (ailed ID consider potential continuing 

reeiduai aourees in sea. 

. • 

• Oenrtonstraied that the compounds of concern v e not mopue. and that m t zont of 

eentammatien is not expending over eme. Some data indicate it migr\t p t 

decreasing. 

• Failed to provide an adtquatt characterization ef either m t shallow unconfinte 

aquifer er the eetuei connection wrth tower equi f r tystema and failed e t i ^ to r t 

potenael meehenitms I D expiein the behevior of tfie target compounds in 

groundwater. 

Tbe RI dtmonstnted v m the zone ef oontanincbon m tht shalow. unoonfintd aquifer b feMtad 

and rtstnciad te th t vicinty ef tonner pfoeess/bptrationt aieaa. Otspit t mis dtmontvation m t 

Ri concluded mat m*s* compounds ara present in e mobile plume which flows approximataty 

L f a n O S n l*t*tvr«!*S i^^ •••.".••^mtni St'y'Cll. -
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parallel to m* groundwater flow oireeson. This conclusion ooes not egret wim grounowattr 

monitoring results whicn did not detect target.compounds m downgredient or off-sitt wam 

Tht authors of t i t fU elttfeutt VM yrounrtwater eemanwiaaon to r e c f t i i ^ fiom e n a t whtre 

siao piles were etegtd. Thit txpieneaen een not eceeunt for eitfier the oistnbution or extant 

of compounds m tht vnpaeted xene. which are present et low eoneenyations over a larga 

area, or tor higher concentrations at two eppcific. 9no Umit9d toe9S0ns: These tocations oo 

not correspond n the tocattons of the tomtr slag piles. Funhemtpre. this expianafion ocas 

not account for the dismbution of rasiduai compounds in aoM. which ia artitar to mat m 

groundwater, and whicft does not mdieete contammetion from tocaiized sources. Rather, ma 

oisirtbution m unsaturated soti (Figure $ ef me Rl) eno e> greundweter (Figure 33 of mt PS) 

can be eorrttatae vary well, dtmonsirata a non.point source dtstnPution. end mdicata a 

eononuing dtschargt e trw snaiiew aquifer from residusi soa contamtnaton over a largt and 

diffusa area. Thia «sua • discuued in greater detail in our comments en the Feasibility Study 

• Section 3.0 of mis rtpon. 

Tha RI demonstnted th« the target eompounds art not BBbflt withlh ih t thatow aquitr. but 

ttM eenckidtd that mt eenaminBied aene represens a ^mme.* The itrnt T iumt ' impiits t 

rtgton of eontaminatten which ongmatat at one or mora teurce ereas and migratas. mrougn 

venous mtcfiaruams. within m t aquifer. This dtstgnaoon i t difScutt » rteonettt wnn mt 

groundwattr data, and wim mt mttrpretasont in mt Ri which conefudt mat *...[t]ht currant 

imi t td t x i tn t of contamination nisthm to pretf/Cffd pouruUmtBr flow (emphasis addtd) 

dtmonstratas that tfte migration of chemicait within the ground water % being impeded...* (Ri • 

pg. 57). In ether wprst. me eompounoa within me eonteminated zone are not aetusiiy 

moving. The Ri also concluded that ma contamination in the shallow, unconfined aquiftr nas 

r«t maasurably impaetao atmer me ftrsi er second confined equifer. and mart nas b t t n no 

unptei to pettnoai oft-sita receptors. 

i f f i B i n »»T**»fmo »*e £"••••?—'•"'« l * - t » i 
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Tht RI did m fcajde leea or anafyeet to deternane aqutfer enareoewtct. or ID BiQtan m* 

bthBVBT el tvgei eentoeunda in the thalew aqutfer. Although me Ri recognizes mt Mnitations 

of m t txtttmg groundwattr database, end recommends additional investigavon. wncn 

ic iuees mstaiiatnn of aoeiitonai momtonng weiis. repieeement of soma existing monitonng 

weitt end ressmpting of an weiis. these recommendetions heve not P t tn Nnpitmemee This 

is of parscuiar nportance beceuee the oeta upon which the ultmete rtmtdiation ttrattgy witt 

be decided was generated in 1919 (lour years ego), in t w intervenxig time, grounowattr 

condtttohs and quality might have changed significantty. We note this as a concern pteausa 

m r e were sigmtcam oeereeses m me oeneentrafions of 9uif9t9s 9nd fUtarabic lead rtoontd 

for momtonng wells on me nonnem seetien ef the site dunng me penod 1983 -1988 Furmtr 

otcrtases occurred between me 1988 and 1989 momtonng epiapdts 

The Rl includes no di9eu9Sion or oxpianation for mest d t c r t as t s . and dots not antmot to 

t ^ i a m tht p r t t t n c t of the particular auito pf cempounda which cnaraetenze m t eomaminattd 

zone. The tumors of ma .Rl mtimato thet suHates ere an indicaior peramtttr of m t 

contamination, but an expienetton of Ht p re t tne t i t net provided. Neimer • en enampt e 

eonreiata me autetet wim emer mdicatorB such 9 t pH. TDS. TSS. turbidity, pr tvgot inorganic 

eomppuhds. Wt sppcutata mat the preaence pf sulfates could ba related to bantiy tc id 

(H,SO« • Sulfuhe Acid) which has been perseiiy neutralized in the soi environment, where 

suffuric acid compines wim wetor. oxygen and humic acid (H,CO») to product wtttr. carbon 

dioxidt end the teiubie 9uif9to 9nton (S0«). 

Th9 impertam issua. however, is that aimilar decreasea in mesa parameters could have 

occurred in the enauing four years, and cwTent groundwater conditions end quality could be 

vtry ditftrtnt than prasenwd and predictod m me Rl. 

Another ssue which might be resolved wim current groundwater quality data is wnamtr me 

p r t s tnc t of i t t d in groundwattr around the RCRA lendtin might b t r t t t ted to a foimar 
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•tacnaia baex-up anp ovtrfiy. «nd wh*m*r m* substoutnt mamttnanct oi m t eoitaetion 

sysKim nas rtsuiieo m an mprovemtnt to groundwattr qutiity m mis arte 

3.0 COMMENTS ON FEASIBILITY STUDY 

Our commtnts on the Feestbility Study (FS) focus on me relevance of me assumpoons usao 

m tha tvafuaton of potontiai remediatton ttrat9gi9s. and consider bom ttchnicai ene rtgutatorv 

i tsuts which will affect the utttnato svategy seieeeon. We reviewed me FS pnor to mt u.S. 

EPA Propottd Pien » 9void pr9Coneeived bies from me EPA recommendations tne 

rtmtdiation ttrattgy teieetion. 

Our rtview end assessment of the Feesibility Study eeneiudtd met 

* The study did not induda an esaassment ef me recovery potensai of m t conpeunes 

of concem from mt . thaitow equifer. 

* The conceptual remediation daaign did not mdude a groundwater exvaction. 

recovery system designed to addrau ma documented zone of contammaoon. 

* Tha auessments of rtmtdiation svattgies were conducted without unotrsttnemg 

tht sourct(s) of m t conttmmetton. end did net consider the potentiel effects en 

groundwater queltty of De remediafion of t ie eveitying, eontammettd toil. 

* The effects on groundwater quality of seuee (aeil) ramediafion were net evaiuattd. 

even though auch 9n evaluation could have been completed in less man tan days 

using simpip fl9ld 19519. 

L a n g a n in9int«r>Aa «Aa invto*>f9"*' st'v<e»i 
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* The proposed Pumpng r9t9S tor me receveiv.ve9en9nt systsm 9rt unrtanstie ano 

do not consider aourfer eaoaeity. 

The FS dees x s i evabato the teermtoal feestotty of tTM remediaiton ei the sheaew. uneenfined 

equfer. m that i does net e a t t t t wtwiher the phytioBl axeaeuervreeovary ef the eontoeunda 

ef eoneem eom me equifer b pesstoie. Tests to eveiuete me reeoveraeiiity pf me inorganic 

compounds are not mduded m the study. Ramer. it ia Imited to en eveiuatton of potamiai 

teeenent end discharge optsns tor (theoreecai) greundweter mtercepttd et me permtttr of 

tht t i te. which i t liiteiy not timHar in composifion to ectuai groundwater in me contsminattd 

zont. 

Throughout m t FS It i t tssumed mat me compounds ere etstnbutod homogeneously n me 

equifer. end met they ert m t dissolved stata and completely reeovereoie. This essumption 

has ne basis m technical fact and la ditfieuit to receneiie wim me cencfuaion m me Ri that lead 

(and poasibfy other compounds) is not e mebHe species as 9 r99un ef soma naturei 

process(es) which arrests possible transpon mechenisms. Neimer O'Brien end (atrt nor m t 

EPA offered en expfenatien of the meenamtm through which pumping groundwattr would 

mooilizt nonynobiie compounds, to the absence of these evaluations, and m* itsuitam 

conclusions, none of me potenttei remediation strategies can pe considered fetsibtt. 

The proposed U99 ef m t txiadng Meioeptor we l t aa a reoovery tystom. rather man for their 

Mended purpeee aa an Mereeper nefwerti. i l a aekttien ef eenvenitnee whtoh f a n to addmta 

aeaial oondMona. Thia propottd recovery tystem would result in en aggregata trtttmam tnd 

dise^argt capacity of 360JOOO gaitona per dey. Becautt mt t x n c t i o n potftts t r t tocattd 

around the outer perimeter of the am. we note that approxvnateiy 55% of mat water (193.000 

gpd) would be from eff>titt pr from artas outsidt tht eontammettd zone, u defintd in mt Ri. 

(Our caicuiations and raoonaie for mis estmste are indudtd in Ap^nd i x B.) Tht FS did not 

indudt t dtsign tor e groundwater extraction system to recover groundwater soeeifScaiiy from 
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me contaminated zorie. nor did it consider tmmetive mterceotor tystem dtsigns. wnicn mignt 

rtouirt tower pumpng rates to control grounewetor flow. 

Tht FS dees net eoneidBr ma touree(s) ef the gieundMier eenansnatien, er me potential 

effects ef seuree removal en ton^enn aquifer quelly. The distnbuson pf morgamc compounds 

« snaitow groundwater end the mterpretatton of migrafton poiensei in e plume (FS • Figuras 

33 mrougn 36) is the key iesue upon whtoh the eonclusion thet aquifer restoration « pouiDit 

i t baste. Tht FS pottuiatts mat me immobile morgamc eompounds are migretmg perattti to 

groundwater ftow m the eheflow. uneonfined aquifer m e aeumeast» normwest direction 

(Figure 33). We questton whemer mis di9mbutton repiesemi a plume, or ramer m t 

mtroouction mto the equifer of e vedott toiute from toil eememmetton mrougnout me t r t t . 

tucn as leed-peenng banery acid. Compeneon of Figure 8 of the Rl and Figurt 33 Of mt FS 

(revised and atiachtd es Figvres i end 2) shows 9 strong eorreiet«n petween mt disfftouton 

of teed m soil ond me tocatton of m t leed^eermg zone in me upper, uneonfined aquifer, tn 

specuietien. mis l e s r seeneno eouid acoMnt tor me deereeae m fMerabie lead between 1983 

end 1988 (fovr years aftor eeeeeson of facility eperaaent). and also tor m t aes*net of 

mtgra&en (acid preopitatton neutralized in e pH^toimaf aquiftr). 

The FS laaa to discuse me peeaibie effeeto ef me removal t t me eeuree(s) en greurtoweier 

^ 1 ) t f , end a prepoeal to avakoie auch elfeett. Sueh en eveiuatton can be tecompiisntd in 

i t t t man ton deys using a ewple. rapid fleld teat wMeh would demonstrsta whether m r e ia 

a eentinuing discharge from a soil eource. This tosting w o M define the leachate produetton 

eno mliiiratton ratta, would demonatrata me fate ef the leachate end expiein me behavor of 

cempounda within me anaHew equifer. and would detenmine whether me proposed rteovtry 

pf inergenie eompounds is possible. 

The evaluation would begin by conducting me groundwater tovestgetton tasxs propostd in 

the Rl to supplement me eidsting data base. At ma same time. Suctton Lysimters would be 
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nstatiad m me ur«uiureted zone et seiect wcetions to couect veooee weter from susetetto 

sourct t r tas . Samples from mo seturateo and unsaturated zones wouto men p t eneiyzto tor 

total mttais. filterable meieis. TDS. TSS. pH. end sulfates. Data from me two medie would b* 

compered to detemune whemer mere • poitnoei contammem communication between soil 

and groundwawr. 

Based on these mitiei data, me momtonng networn would be refined, as neeesury. and bom 

media womd be momtored after a ramfan. to establish the (suspected) eauutive Mnk betwttn 

tht syetems. Momtonng epttodes would be conducted betore and leitowing predpitatton 

events to estmete the toechete toeding rate to tne equifer end to determine me fete of m* 

itacnatt m me equifer. 

In addttton w mest obsenrettons end enetyses. e field exirection (pumping) m t . would ba 

conducted to determine the recovery potensei of me eompounds from me sheuow aquifer over 

time. Thia would eona«t el groundwater extractnn from a we l at me ieeaeen of h ighnt lead 

concentration. The wen would be pv«nped at a rate detormined duhng a preliminary well 

ptrtormance tost end wouto be set to ensure equiitorium flew over a mree-day penod. 

Sempies wouto b t eneiyzed from me d i sch rg t stretm at r e g \ ^ 8me mterveis to dtttrnima 

whtmer dissolved comeounds consnue to be released mto me equifer under pumped 

eonditiont over time. The test would also be used u an opportunity to coiiect hydrauiie daa 

about me equifer. if necessary, mese data would then be used tor me design of e proper 

gtoundwBtor reoovery eyetem efter t o i tourees ere removed. An eddMonel similar 

demonseaoon of me recovery potensei ef me esstmg mtereeptor aystem eouw else be 

pertonrned at this time. 

The treatmeni tystem discharge epitons eensidered m me FS ar t evakjatod using an assumed 

ftow late w t « h is uraeaiistto. and which has ne lechnteBl besfc. For each optton. a total 

(aggregate) flow/discharga rate of 250 gaitons ppr mmutt (gpm) is assumed. This voiumt was 
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saitcteo eroitrariiy by assuming inat me grounowattr rteovtry iys t tm wouie consist ot ma 49 

existing site-penmater mtorctptor weU points, whicn womd b t pumpto at 5 gpm taen. Aoar, 

from assuming mat eeeh of the wens eeuid sustam this discharge reta under tong tarm 

pumping, mere • no jusuftcaBon lor usmg an of ma mtereeptor points, tome of whicn sra 

grtattr then 600 fe«t from me edge ef me 'plume.' and are not down gredient. The toeeuons 

ef me wev pomts in reietion to the estineted edge d me contaminated zone era oapicttd on 

Ftgurt 3. More nponantiy. es spedfled m Section 1.2.3.2. of me FS (pege 17). me wen point 

System *... w u designed to prevent etf*eito migreeon of ewttammeted groundwettr.* Laitr m 

the FS (Section 3.3Z pege 57) this aame ey9t9m is propeaed to '...recover groundwater and 

kmit off-sitt migrttion...* wmch. u documented m me Rl end m me Propottd Plen. is not now 

occurring. 

By considtnng onty me recovery/ireefnent system etscnbtd ebeve. the remtduition strstagias 

wmch wouto mvotve me reHntroducsen of eeeted greundweter becti mm mt tnauow aouifr 

were etmmeted from me litt of vfebie ettemethret. We eentond mat a l ef me t t groundwtttr 

ditenargt opttont t r t net only feesibie. but preferable if e tower flow/discharge ra» is apputd. 

Thia modified remeoietion ttretegy wouto todude tn txtrectton or interceptor system designed 

end located B rteovw eomammeted groundwater from e wel defmed zone wimm me aeutfer. 

We reiierea. however, that even mis modified tystem should not be considered unless me 

recovery petentiai d me target eomppunds is documented, and should b t p r w o t t d onty t t 

e eenengeney tf f ie removtl ef the (9U9peeted) t e u t t t i t ) ef me continuing dischergts (soil) 

does not result m i n imprevtmem m greundweter queBiy. 

4X COMMENTS ON U.S.EPA PROPOSED PLAN 

Our eommentt in the previpus seetione ef mis rspon respond to mese sections d me 

Proposed Plen which summerize the documents prepared for m t teiectton by U.S.EPA of 
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remtoi*: strettgies. This secson presents our opservaitons and comments en ma ErA 

selection cmena. enq me tocnmcai basis for seiecson of me preferred opoon. Our review of 

the Proposed Plan was completed omy efter we hed reviewed me Ri end FS reports ene had 

fomtae our own mterpretations end eonciusions. mdopendentty d me EPA seiectien. 

The Proposed Plan relies en deta and mtorpretetons from me Rl end FS which ert t imtr 

flowed or ineomptote. and whtoh do npt pretent an eoequete et99ssment pf site edndittons 

upon which to bese tong.torm remediatien deostons. The bases tor mis eonciuston mclude: 

• The remediel ttrattgy seiecton is besed en me premise that there « a '...substantial 

and immment threat n public heaim...* which laoontrery to the findings documented 

m me Ri ene re>statad m me Propoaee Plen. 

• The Proppted Plen doee not eon9to9r me potential poaitive effects on equi f r queiity 

d me remedtetion d overlying, eontaminatod toi l . 

• The Propoeed Pien piopoees to restore site groundwater queiity by using sn 

miirceptpr system mat was designed only to prevent off«sitt migration. 

• The conceptuei groundwater remediation stratogy mdudes restoretton d a non>use 

equifer to groundwatr quality standards ( f d pnmary dhnidng wear sources) es e 

means to proted e pubfie whien. es sgreed n by EPA m me Propoeed Plan, is not 

new being expoeed. 

• The Proposed Plan does not consider me recommendattons m the Ri fdr eddittonei 

invtttigetton. or moes m me FS. mat remedietton optiont whtoh mdudt re-

mtroduction of me r t a t t d groundwatr to me equifer ahouid f evaiuattd furmer. 

Tht final t t i t c t o n i t m i d t dtsptt t this lack ef intonnatton. 



Th* lequvtmem to lemtdtft grputoweitr • besee en me eoncaaton thet r e r t • a rak to 

pubic heath aito me envterswrt. m perwder. EPA has assessed mis potensei nsk tuummg 

that futurt usts d tht sito oeuto mdude re9i09ntiel development despito its mdustnai zoning. 

and dtspnt mt d t td ndocmg mechanitm ut td frequeney by NJDEPE to mimmize or r«nineta 

txposur* by r*ttnctmg luBirt tond ut* opoont. We note in peroeuler me Sumntery d Ritks 

peragrapn on page 9 d me Proposed Pien. wmch stetes mat *...groundwattr...peta(t) an 

imminent end aubstanag mreet tt publto heeim....' presunebiy through mgeston of 

groundwattr. Wt queesen this eonduston eon9id9nng mre hes been no off-sitt imptct to 

grpundweter. end ne meaturaoto impact to emer equifers by me eontammation et the site 

An*vaiuatnndih*peiM«iefeffedaefeelfemediattonttieutobeeeneider«d. Thrwfera.wa 

rteommend met future dteuesiona andi^ refertneet to petenoel bng-iefm eeeve equifer 

retterafion eftoits should bt to terns ef a eetiingeney plan. Centidtnng mt txisting tquifar 

condittons. end the demonsvatod mintnai expoeure poientiei. end eenetotnng mat 

groundwater contaminatton it Kkeiy the retutt of ongoing reieaaes mto me shellow equifer from 

residual sdl eentammatien throughout me mpected rea. mere is ne iuatifleation e requira 

aquifer restoraton using a groundwator extraction airategy. without first evaluating me effects 

d toil (source) remedietton on groundwetr quality. An aoproprieto groundwater remtdiation 

strategy would bt designed and mpiemenied only if sourct rtmtdiation does nd resun m t 

dtdeasa in dissdved compound eonceniratena m me npae»d saturated zone, j n g mat 

compounds m me equifr become demonetrapiy mobile, end mreeton an e^osure to e 

poentet receper. 

The plan proposes to raitore ate greundwaier qualfly ^ using an inierBeptor tysem mat was 

dtsigntd only to prevert efl-ae migrtton. This preposed imsappKcatton of tht mttrctonr 

tystem would rtsuii m pumpmg groundwtttr from outsidt mt zont of contammaton on-sitt. 

Consaquenity. me fttstoiiity study en whtoh the Propoeed Plan i t based is stgrafietntty. if nd 

fatally, flawed in it't eveiuatton d groundwater recovery end eeemient system epttons. 
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Much d the oeeiston d lemediaeen teehnotogy leastoiiity and te tooen shouto be pradeatae 

en me definib»n d the e i ter t d m t eerttmnstton which tiwet be rtfttodiaed » eempty w<m 

grouneweter queiity stsndares. to ether words, me decttton d whetnr to eddress an tocauons 

whara teed eonceneationa m grouneweter exceed 10 ppb (New jersey Groundwstar Queiity 

Critanon), er whether aonto o m r coneentrason is appropnete. must be meet btfort ma 

toennicai feasibility of any opson een be essessed. in me Propostd Pien. me remediation 

Objective • a complete rettorat«n d aqurfar quality, using me practical quanotition limit tor 

iaad (5 ppb) u me numene objective. The NJDEPE hes a mechanism which win aitow mttnm 

t x e t t d t n c t of mit steneard. however, by eeabiishmg 9 Classiftoaoon Excopoon Arts 

(N.JA.C 7.9*6.6). This wouto tiiow ttscharge d veeted wetor beck to me equifer et hignar 

conetntrttions man me 9t9ndard. The Ctassifieeoon Exception Aree s grented onty ovougn 

ma euretion d me remeeieuen penod. e t t r wmcn me ex«ting standard wiu again ea 

aepiicabit. The ultimate goei wouto be me rettoraoon of me equifr to m t eppiicaoit 

stonoardCs). if techndogiceity feestoie. 

By Obtaining a Classification Aree Exceptien e gnxindwater recovery system could b t 

designed to address only mess pontons of me equifer v^m significant centaminetion. and me 

rtHntroduetion d me tfeeted water couto be e viable opoon. besed on mt l ow r flow/dtscnarga 

rates, endtor by tstabiiahmg an examption zone, in this wey. e treatment tystem which is 

capable d r idudng eoneennttons to me MCUs) eouid be insteiied. but ep*rstad undtr a 

New Jeney Aquifer Ctaatiftoation Exemption to veet and diacharga back to greundweter. at 

significanoy h ighr eoneennttons. The aqwfer wouto be ittonitered e v r time to demonstrate 

remediation pertormanee. and to evaluate end/Or recontider Oto uifimett remediation 

ebiectives. 

The Proposed Plan presents the U.S.EPA setoctton d a remediatton strsttgy dcspitt tht itdc 

d th t eddUonat data and analysts leeemmended to the Rl and FS. The Ri reeommtndtd 

aoditionai groundwater mvtttigation to btRtr charaetenza aquifer condtons and me nature 



ano extent d me contemmetee zon*. Th* H r*comm*ndao furmr *v*iuation ot tna 

remediation enematives wmcn mdude m* r*Hniroducoon d r*at*e grouneweter eecx mto tna 

equifer. becauae they ere vtobi* options Neimer d r.ese ses d reeommeneations w*ra 

imptomented. but me Propoaad Pton cuimmetes m a recommendation for a smgi* prttarrao 

strategy. 

5.0 CONCLUSIONS AND RECOMMENDATIONS 

We eondude mat the groundwatr penton U J.BPA Piepesed Plan Is flawed m mat m* oata 

used to formulate me remedietion sirgagy Hkeiy do nd rapresent eduet conditions m ma 

equifer. 

We eondude mat me Proposed Plan is Invafld beceuse the selection d me treavnent and 

diaeharge memoes wes predtoated on unreeiistic assunptions regrding me capacity d bom 

the gnoundwattr recovery end oeeenem tystems. 

We eenetodt mat me FS Is meetrpide in met it does nd eveiuato. or even eodrtu. mt 

reoovery potential of l i t t specific target compounds, and has not proposed a grounowattr 

txiraetton/rteovery system designed to Iddreu me zone d contamma&on. u defined m 

meRi. 

We agree wth me eenduatona m me Rl mat the tajgei eentpeunda presen m me shaltow 

aquVr are net media, but wa dhagraa fhei met preaenee represenm a ybnrn' d 

eottaminadon which it migrating pareflal to ma generei groundwatr flow direction, we 

eondude Btot me pretence d mett compoundi it more Ukely me retuit d non-pdnt teurce 

dischargu from residual adi contamination. We also agrH with the recommendations in me 
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Rl that aoditionei mvestigetion d grouneweter conditions end quality r e reomrte. sno nota 

mat mt Proposed Pton w j s p repred without me benefit d such eeditionai dau 

Wa eenekidt that rtmevai of teuiee eree(t) fri the overlying unaatjrated ael wouto Bieiy result 

in en impiovemtnt in groundivBter queiity e v r tkne. wtheui active remediatton d the e«iiar. 

We rteommend a fltto tesdng program to dPfftoneBiM whemer mora ia a eertofvfrig l o t leurot 

d greundwtor eemaminabon. 

Wt rtcemmtnd a te^valuatton d the qualhr of g ieundwar m the thaitow aquiftr to confirm 

mt rtsuns d mt previous momtonng tpisodts. t nd to rifine the eitimete d the txtont d mt 

contammatee zone ene me diavtoution d contammenm wimm the equifer. 

We rteommend deitnnination d me recovery petentiai d inerganto eerrtooundt from tht equifr 

by using an extrtdton toat. as daeussed to mia lepei i 

Censtoertog mia aunvnery arto eondulionB. we de n d egrae thai tong-temt g ieundwrr 

ramediatien is neosBsary a phori and reoonvnend that flrd m * effeets ef me remediation d 

eenuminated sol en me a q u i r quaity sheuto be demenetrated. This would tovdve t 

rtdtfinition d ttto impectod erea py a beseiine groundwator quality momtrmg tpisodt. 

momtonng w a i r quality throughout me contammatod zone (current definition) afiar me 

eontaminatod aoi H exeavattd. Mdnitonng wouto pemtfl evaluation of the efleets d source 

removal, and wouto eenfirm mat contamination is n d migrating from me slto. Ouhng me 

momtonng penod. ehenges m aqui f r quality wouto be evekieted et regu i r m»rveis t r a mt 

dtimatt rtmtdiation objectivet would b t revtowed. reeoneidered. and revited. u necessary. 

We recommend that a momtormg penod of two yean tofiowing toil (source) removei. wim 

quansny samding episodes, would pnsvide m* n*c*ssary data, if groundwater quality does 

not vnprovt durmg flto momtonng penod. or if me compounds begin to migrate l o w r d an off> 
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aitil raeeoiuf. me neee for g n m o t m m rBmeoiespn wouto be re-eaeaatte. and weuio 

eeneidr me flndnge ef me additional Invemoeflena raeemmended m me R). me FS. ane m 

thUreeea 
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NTS Un ! ' < • î 3830701 I u Z 



APPENDIX A 

DOCUMENTS REVIEWED 

. . . . . ' " f t 5«- . ' 



FEDRlCiaOWN OU-1 SUFEVUNO FW'JJECT 
OROUN0WATE« WVESTIGADON • «EF EOtATlON 

OOCUMEKT REVIEW UST 

Oocumtm Tifif 

n«m«aiat invvtogation. National Smamng of N tw jartay, ine.^siL inoutiriaa. tne. &ta 
Maren 1991 • O'Brian and Qara 
vott: I. Mapoa Tabiat, Figuraa 

11. Appanoteas. Exhibm 
III Appandiets R-U 
IV Apptndtets v-W 

Rnai Ftisibtiity Study • KL tndustnas. inc. Stt* 
1993 • O'Brian ano Qara 

Aoaanoum c tna Final Faasi&riity Study Rapoft 
NL inousvias. ine Supartunp 
Oparaota unit Ona 

(Unoatao • No praparar ustad) 

Suoarfund Propotao Ptan 
NL inausffiat. inc. 
Op«raoia Unit Ona 

US. EPA. Juty 1993 





APPENDIX B 
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APPENDIX S 

EVALUATION OF THE EFFICIENCY OF USING INTERCEPTOR WELL 
NETWORK AS A GROUNDWATER RECOVERY SYSTEM 
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NL 
September 17, 1993 

Mr. Michael Gilbert, Project Manager 
U.S. Environmental Protection Agency 
Emergency & Remedial Response Division 
26 Federal Plaza, Room 720 
New York, New York 10278 

Re: Comments on U.S. Environmental Protection Agency 
Proposed Plan for Operable Unit One, National 
Smelting of New Jersey/NL Industries, Inc. Site, 
Pedricktown. Salem County. New Jersey 

Dear Hr. Gilbert: 

This letter sets forth the comments of NL Industries, Inc. 
on the U.S. Environmental Protection Agency's July 1993 Proposed 
Plan for Operable Unit One of the National Smelting of New 
Jersey/NL Industries, Inc. Superfund Site, Pedrickto%m, Salem 
County, New Jersey (hereinafter, the "Pedricktown Site.") In 
summary, the comments address the following topics: (1) the 
inappropriate selectioh of 500 parts per million as the cleanup 
level for lead-in-soil at the site; (2) the premature and unwise 
decision to dredge stream sediments north of U.S. Route 130; (3) 
the erroneous choice of soil washing, an unproven technology, as 
the remedial alternative for soil; and (4) the exclusive s 
selection of the on-site streams as the discharge point for 
treated groundwater, rather than considering both the streams and 
the Delaware River viable discharge options. For these reasons, 
the Proposed Plan is inconsistent with the National Contingency 
Plan ("NCP"), 40 C.F.R. Part 300, arbitrary, capricious and not 
in accordance with law, including the Comprehensive Environmental 
Response, Compensation and Liability Act ("CERCLA"), 42 U.S.C. 
S9601 fi£ seo. We also submit comments on the Phase V removal 
action approved by the U.S. Environmental Protection Agency in 
conjunction with the Proposed Plan. 

ML (nduatriea, Ine. 
Offica of General Counael 
445 Parte Avenue. New Yorfc. New Yorti 10022 Tel. (212) 421-7204 
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X. There Is Vo Basis for the Beleetioa ef BOO Parts 
Per MillioB As the Cleanup Critericn for i^ad-in-aoil 

The Proposed Plan states that the cleanup criterion for 
lead-in-i-soil is based on the U.S. EPA's "Interim Guidance on 
Establishing Soil Lead Cleanup Levels at Superfund Sites"^ 
("Interim Guidance"), a U.S. EPA model that is used to evaluate 
potential lead exposure of children, and the Ecological 
Assessment performed for the Pedricktown Site. None of these 
supports the selection of the cleanup level set forth in the 
Proposed Plan. Further, a site-specific evaluation of lead 
exposures conducted as part of the baseline Risk Assessment 
performed for the Pedricktovm Site indicates no adverse health 
effects from exposure to lead. 

A. The Interim Guidance for Lead Cleanup 
Does Not Apply to the Pedricktown Site 

The Interim Guidance recommends using a cleanup level for 
lead-in-soil in residential areas within the range of 500 to 1000 
parts per million ("ppm"). This qruidance is intended to protect 
human health in residential settings, but it focuses particularly 
on children, the most lead-sensitive portion of the population. 
Since the 500 to lOOO ppm cleanup range of the Interim Guidance 
is a recommendation for residential settings, it does not apply 
to the Pedricktown Site, an industrial property, where children 
are not found. 

The Interim Guidance clearly specifies that a lead-in-soil 
cleanup range of 500 to 1000 ppm only applies "when the current 
or predicted land use is residential." The Pedrlc)ctown Site 
property is part of an area zoned for development as an 
industrial park. This area includes present and past operations 
of B.F. Goodrich, Airco, Browning-Ferris Industries, Exxon a 
cogeneration plant, and others. Given the industrial nature of 
the site and the zoning restrictions on its future use as 
anything other than industrial, it is inappropriate to conclude 
that the site will be either used for residential development or 
frequented by children. Therefore, the Interim Guidance cannot 
form the basis for a cleanup criterion for lead at the site, 
except to suggest that because of its industrial nature the site 
cleanup criterion for lead-in-soil should be above 1000 ppm. 

^ The Interim Guidance is set forth in the U.S. 
Environmental Protection Agency's OSWER (Office of Solid Waste 
and Emergency Response) Directive #9355.4-02, September 7, 1989. 
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The implicit assumption of future residential use of the 
Pedricktown Site contained in EPA's application of the Interim 
Guidance to the site is inconsistent with recent testimony 
provided by EPA Deputy Administrator Robert Sussaan at 
Congressional oversight hearings relating to the selection of 
remedies for Superfxind sites. At the June 22, 1993 hearings, Mr. 
Sussman stated that EPA is now moving in the direction of 
assuming that the present land use will be the future land uae 
unless there is persuasive information which is presented that 
shows current land use is likely to change.' Since the 
Pedrickto%m Site is zoned for industrial use and is surrounded by 
parcels similarly zoned and currently used for industrial 
purposes, continued industrial use should be-assumed in carrying 
out a risk assessment. Consequently, site-specific 
considerations warrant the use of lead-in-soil cleanup levels 
above the higher end of the residential cleanup range of 1000 
ppn. 

B. EPA'S Model of Childhood Lead Exposure Should Not Be 
Applied to an Industrial Site 

In recent years, EPA has been developing and calibrating a 
model that predicts blood lead levels in children based on 
exposure to lead-contaminated media in lieu of its older, 
conventional risk assessment procedures for other pollutants. 
Since the model is intended to be applied to children in typical 
residential settings, it should not be applied to the Pedricktown 
Site. Moreover, the model is still under development and is 
being refined. 

• . " • 

Nonetheless, available information on the model actually 
reinforces the conclusion that a lead-in-soil cleanup criterion 
for the Pedricktoim Site based on risk considerations would be 
significantly higher than the 500 ppm selected in the Proposed 
Plan. EPA has circulated a memorandum' that statias that if 
default assximptions are used with respect to lead exposures, a 
lead-in-soil cleanup criterion of 500 ppm would always be 
predicted by the model. These default assumptions represent 
exposure from regular contact and ingestion of lead, which is 

' See also Superfund Administrative Improvements, Final 
Report, June 23, 1993, at pp. 24-5. 

' OSWER memorandum "Update on OSWER Soil Lead Cleanup 
Guidance" (Don Clay, U.S. Environmental Protection Agency, August 
28, 1991). 
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substantially higher than the intermittent, low level exposure 
that might occur from occasional trespassing onto the 
Pedricktown Site by children. Therefore, lead cleanup criteria 
for the site would be significantly higher than 500 ppm, and 
should be above the Interim Guidance range of 500 to 1000 ppm 
recommended for in residential areas. 

C. The Ecological Risk Assessment Does Hot Support a 500 
Pom Lead Cleanup Criterion , ; 

The Proposed Plan provides that "EPA's site-specific 
Ecological Assessment concluded that 500 ppm of lead is the 
appropriate remedial action objective for site soils located in 
wetland areas, as well as stream sediments." However, a review 
of the Ecological Assessment indicates that several overly-
conservative assumptions were used in the estimation of exposures 
for the target species, and, as acknowledged in the assessment, 
considerable uncertainty was associated with the literature-
derived toxicological data applied in the assessment. As a 
consequence, by compounding inappropriate assxunptions and 
uncertainties, the Ecological Assessment predicts that an 
unacceptable risk from exposure to lead exists at virtually any 
lead concentration in soil. This failure of a "reality check" 
significantly limits the use of the Ecological Assessment for 
developing a soil cleanup criterion. Thus, the 500 ppm lead 
cleanup criterion is arbitrarily selected and is not supported by 
the results of the Ecological Assessment. 

During the development of the work plan for the Ecological 
Assessment and thereafter as it was carried out, NL Industries 
and its consultant ENVIRON provided extensive comments on the 
Ecological Assessment. A copy of the comments is attached hereto 
as Attachment 1. The following highlights the key criticisms of 
EPA's reliance upon the Ecological Assessment in risk management 
decisions at the Pedricktown Site: 

• The Ecological Assessment does not establish a strong or 
consistent correlation between lead levels in soils and in 
earthworms and white-footed mice. Significantly, the field 
investigation failed to demonstrate that concentrations in 
earthworms decreased with decreasing exposure to lead. This 
failure severely limits the use of the dietary exposure-
based risk assessment results to establish a lead-in-soil 
cleanup criterion at the site. Target species such as the 
woodcock whose risk supposedly derives from ingestion of 
earthworms may not be at risk at all if the level of lead in 
earthworms is not directly proportional to the level of 
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lead-in-soil. This inadequacy of the field investigation, 
the foundation of the Ecological Assessment, largely 
invalidates its use as support for the lead-in-soil cleanup 
criterion selected in the Proposed Plan. 

« In developing cleanup criteria that are proposed as maximum 
limit values, EPA has failed to consider that risks are 
derived from exposures of biota to BtBH sbil levels within 
their home range. For example, if 500 ppm is established as 
a cleanup level for lead-in-soil (based on exposures of 
biota to soils that average 500 ppm), then once the site is 
remediated to a 500 ppm maximum residual level, then the 
actual exposures will be to soils in the species' home range 
that average less than 500 ppm. Thus, exposure should be 
recalculated taking into account the post-remedial reduction 
in the mean soil levels within a species' home range. This 
correction would make a major difference at the Pedricktown 
site, where the elevated concentrations requiring 
remediation constitute approximately 30 percent of the home 
range of the woodcock, one of the species to be protected by 
the proposed cleanup. Remediation of this area with the 
highest soil levels would significantly reduce the mean soil 
levels in the home range of the target species and therefore 
the mean exposure and risk would decrease significantly. 

• If the hazard quotient "should be interpreted based on the 
severity of the effect reported and the magnitude of the 
calculated quotient," as the Ecological Assessment states, 
then even the effects on the woodcock, which have the 
highest hazard quotient estimates, would be further reduced 
because the toxicity endpoints (e.g., reductions in ALAD 
activity, hemoglobin and hematocrit, and in brain weight of 
nestlings) are not generally considered as severe as the 
ecological endpoints of survival, reproduction or growth. 

• The use of scientifically justifiable alternative values for 
some of the exposure parameters (e.g., home range) and 
toxicity thresholds -would reduce the hazard quotient 
estimates developed in the Ecological Assessment. For 
example, the available toxicity data Indicate that a 
toxicity threshold of 8.25 mg/kg/day or higher is justified 
for the woodcock rather than the 4.1 mg/kg/day value that 
was applied. Thus, the Ecological Assessment 
proportionately overpredicts risks for the woodcock, and a 
cleanup criterion derived from consideration of risks to the 
woodcock would be proportionately too low. 
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D. The Risk Assessment for Lead Shows 
No Potential for Adverse Health Effects 

A baseline Risk Assessment was conducted for the Pedricktown 
Site to evaluate the health effects associated with exposure to 
soils and ground water affected by the site. This Risk 
Assessment evaluated the future use of the site as industrial, 
and concluded that there would be no potential adverse health 
effects from exposure to lead in soils for a worker population. 
Therefore, EPA's proposed selection of the 500 ppm cleanup 
criterion is contrary to the results of the risk assessment, and 
has not been substantiated by any other quantitative 
characterization of risks at the site. 

II. The IPA Proposal te Cleaa tip Sediments Verth of U.i. Route 
130 Zs Premature, Uavarraated aad Could lave Severe Adverse 

layJrgMfntil iwtgti ; 
The Proposed Plan calls for remediation of stream segments 

located north of U.S. Route 130 ("Route 130"). However, 
commencement of this work is unwarranted by the present record, 
and ignores several important factors concerning these streams.* 
We recommend the adoption of Stream Alternative A for the 
sediments situated noz-th of Route 130. 

First, the water (quality of the stream segments north of 
Route 130 should dramatically improve as a direct result of 
removal of the sources of the contamination. In particular, the 
Pedricktown Site Operable Unit Two surface cleanup of substantial 
sources of runoff from, the Site, including the removal of lead-
bearing slag, waste piles and pooled surface water, is now 
complete. This work has eliminated sources that contributed to 
the presence of lead in the waterways north of Route 130. 
Further, the anticipated removal of sediments south of Route 130, 
where significantly higher levels of lead are found in the 
sediments than are present to the north, should have an 
ameliorating effect on stream and river beds sediments north of 
Routs 130. In addition, the ongoing flow and deposition of new 
sediments from upstream to downstream, from south to north, a 
process that is continual in the stream, will create a natural 
cap on top of the sediments north of Route 130. 

* The comments summarized in this Section II. were submitted 
on NL's behalf by O'Brien k Germ to the V,S, EPA in July, 1992. 
See Attachment 2. 
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Second, the Proposed Plan fails to take into account the 
negative impacts of remedial action in the stream segments north 
of Route 130. These stream segments are too large to be diverted 
or dewatared, the techniques that can be used in the stream south 
of Route 130. The proposed excavation and dredging will be 
severely detrimental to the aquatic environment. Such dredging 
is likely to result in do%mstream transport of entrained, lead-
bearing sediments and redistribution of contamination. Sediment 
resuspension and slump during the dredging might serve only to 
increase the concentration of lead in the water column. Dredging 
these stream sediments would be destructive to the existing 
ecosystem, increasing turbidity and decimating the benthic flora 
and fauna. This was made abundantly clear by the high mortality 
reflected in the results of the bioassay studies upon sediments 
from the stream conducted by Dr. Sprenger of the U.S. EPA as part 
of the field investigation of the Ecological Assessment, such 
remediation should not be undertaken without first awaiting the 
outcome of the sediment cleanup south of Route 130, and allowing 
for the passage of time so that the newly cleaned sediments may 
form a cap. Thereafter, if monitoring demonstrates that stream 
sediments north of Route 130 contain levels of lead that are too 
high the decision to cleanup those sediments could be revisited. 

Finally, while weighing the pros and cons of these invasive 
cleanup measures in the stream north of Route 130, the Agency 
should also consider that the sediments are affected by sources 
of lead not related to the Site. Elevated leiad levels are found 
in two tributaries which discharge into the area north of Route 
130 but do not receive ninoff from the Site. These two 
tributaries were sampled by EPA (Samples EPA-1 and EPA-S.) Most 
likely, an upstream source affects these tributaries and is also 
contributing to water (juality north of Routei 130. In addition to 
the tributaries, runoff from the Army Corps of Engineers' dredge 
spoils piles will continue to enter the channels north of Route 
130. The contribution of the tributaries and the dredge spoil 
disposal by the Army Corps may result in recontamination of 
sediments north of Route 130. Thus, any cleanup of sediments by 
dredging north of Route 130 could be physically destructive of 
habitat, and may be futile due to contribution by other sources. 

For all these reasons, we believe that the correct remedial 
alternative for the stream sediments north of Route 130 is 
Sediment Alternative A. This alternative, which includes 
monitoring of stream water quality, would be most protective of 
the acpiatic environment as it would allow time fbr the related 
cleanup activities to proceed, positively affecting the stream 
sediments north of Route 130. Further, this Alternative would 
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not prematurely disturb the benthic ecosystem with destructive 
techniques that could be unnecessary, and in the long xrun, 
furnish no net environmental benefit. 

ZII. •elidifieatioB/stabilisatiea Teehaelogy is A Superior Choice 
Because Soil Washiag Teohaelogy is UmproveB At Sites 
Comparable te Pedrioktovn, aad Available Data Suggests That 
It IS IXPsasive aad will Pail at the Pedriektewa Site 

The Proposed Plan recommends modified Alternative Soil 0 
as the remedial technology for contaminated soil at the 
Pedricktown Site. However, soil washing has not been fully 
implemented to date for remediation at lead battery or smelting 
sites, and available data suggests that it will fail at sites 
with soils that contain large portions of fine clays and high 
levels of humic material. In contrast, the soil treatment 
technology we recommend, solidification/stabilization, is a 
proven and widely used remedial technology for lead. It is also 
more cost-effective than soil washing, and does not result in the 
potential introduction of additional pollutants. Soil washing 
may even increase the volume of contaminants at the Pedricktown 
Site. 

A. Overview of Soil Washing 

Soil washing is a hybrid of remedial technologies. It may 
include the use of a washing solution, such as water, 
surfactants, chelating agents, or acidic solutions to achieve 
necessary particle size and separation and to extract 
contaminants from the soil. The washing solution and 
contaminated soil are mixed together, mechanically agitated and 
separated again. After this treatment, the soil is either 
returned to the site, treated further or disposed of offsite. 
The critical factor that determines the success of soil washing 
is whether it can extract sufficient lead to render the soil 
nonhazardous and reduce lead concentrations below applicable 
response objectives. 

Under specific circumstances, soil washing has shown promise 
in the treatment of heavy metals, although not for lead. The 
technology works best on coarse-grained sandy soils, but is only 
marginally effective for remediating silty soils (more effective 
for treating a mix of sandy/silty soils then for a mix of 
silty/clay soils), and ineffective for fine clay soils. 

Since soil wsshing is not a proven technology, its 
performance history at lead battery sites comparable to the 
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Pedrickto%m Site must be taken into account in determining its 
implementability for the Pedricktown Site. This performance 
history is reviewed in the next section. 

B. Review of Soil Hashing Experience and Literature 
Suggests That the Technology is Ill-Suited for 
Pedricktown , ', , 

1. Selection of Control Technologies for Remediation 
of Lead Battery Recycling Sites, EPA/540/2-91/014, 
July 19?1 ^ ' - . — 

This U.S. Environmental Protection Agency work reviews 
remedial options for lead contaminated soils including 
solidification/stabilization and soil washing/acid extraction. 
The docxunent states that solidification/stabilization has been 
proven effective at full scale in remediating lead contaminated 
soils. The document further states that, while soil washing has 
been shown to be effective on a bench scale, it has not been 
successfully demonstrated at full scale. The Agency, cites two 
full scale demonstrations, Lee's Farm in Woodville, Hiaiconsin and 
the.Arcanum site in Troy, Ohio, where soil washing of lead 
contamination was attempted. Zn both cases, EOTA, a chelating 
agent, was used to promote the removal of lead from solution. 
Neither site was sufficiently cleaned up by the soil washing so 
soils at both sites required subsequent treatment by 
solidification/stabilization to complete the remediation. 
According to the paper, the majority of the problems with soil 
washing at these sites were related to materials handling. 
Clogging of filters by fine silty particles and excessive loading 
of suspended solids into the EDTA recovery system were nagging 
problems. These problems foreshadow what could be expected at 
sites with fine sandy soils or silty/clay soils, such as 
Pedricktown. 

The paper also refers to the U.S. Bureau of Mines acid 
leaching process which used nitric acid and pretreatment to 
reinove lead from soil. The Bureau of Mines has not yet completed 
their work or evaluated their process on a full scale. The paper 
concludes that soils which are high in clay, silt, and/or humic 
material are difficult to treat by soil washing, and that soil 
washing has not been effectively demonstrated on a full scale. 

Review of this paper suggests that soil washing makes a poor 
choice for Pedricktown, in light of the soil composition, and 
leads to the conclusion that solidification/stabilization is a 
better, more reliable option. 
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2. Control Technologies fpr Remediation of 
Contaminated Soil and Waste Deposits at Superfund 
Lead Acid Battery Recycling Sites, Michael Boyer, 
et al.. U.S. EPA. Edison. W.J. Julv 1992. 

This U.S. Environmental Protection Agency paper states that 
full scale remediation using soil washing has not been 
successfully demonstrated even though bench scale studies have 
been favorable. The paper concludes that one of the chief 
limiting factors for soil washing performance is the physical 
nature of the soils, and that soils high in clay, silt or fines 
have proven difficult to treat. The paper also refers to the 
full scale soil washing failures at Lee's Farm in Woodville, 
Wisconsin, the ILCO site in Leeds, Alabama, and the U.S. Bureau 
of Mines bench scale studies. 

The Bureau of Mines studies did indicate that high levels of 
lead removal can be achieved with acid washing. However, it is 
highly undesirable to introduce acid into the environment at a 
former lead smelter site such as Pedricktown. Moreover, the 
Bureau of Mines results have not been duplicated at full scale. 
The Bureau of Mines studies also indicated that soil washing with 
water and EDTA did not remove significant amounts of lead from 
any of the soil fractions. 

Written a year after the July 1991 U.S. Environmental 
Protection Agency paper on soil washing, this later work does not 
hbld out promise that soil washing has been improved into a 
remedial technology that will work well on lead-contaminated 
soils such as those at the Pedricktown Site. 

3. Soils Washing, Bergmann USA/Applied Environmental 
Technologies Inc., Michael Mann and Jill Besch, 
Ayqyft 19?3 . : __«_ 

The organization performing this work is Applied 
Environmental Technologies' Inc. (AET), an Dutch-American joint 
venture. We view the results reported as less reliable than 
those reported by the U.S. Environmental Protection Agency, since 
a company in the remedial technology business may be inclined to 
present a rosy picture of their abilities for marketing purposes. 
We include the results reported here for completeness. 

The article reports that soil washing technology has been 
successfully employed by AET at five sites in the Netherlands. 
All of these projects were performed on coarse, sandy soils with 
initial soil concentrations in the range of 1,000 ppm lead. 
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According to AET, treatment efficiencies in the range of 80-90% 
have been demonstrated on these projects.' 

AET has designed a soil washing remediation project in 
Winslow Township, New Jersey that is iindervay. This is the first 
full scale remediation of soils contaminated by heavy metals 
using soil washing in the United States. Soils at this site are 
primarily coarse sands. Contaminants of concern are chromium, 
copper, and nickel at concentrations of up to 500 ppm, 8,000 ppm, 
and 3,500 ppm respectively, but not lead. Initial data suggests 
treatment efficiencies are in the 80-85% rhnge. AET claims that 
its process is effective in soils with less than 10% by weight of 
humic material and 400 mesh or larger soil particles, but warns 
that soils not meeting these criteria may not be amenable to soil 
washing. 

Soils at the Pedricktown Site sharply contrast with the 
soils reported to be suitable for treatment by AET. Pedricktown 
soils contain fine sand, silt, clay and a large fraction of humic 
material, the type of material reported to clog treatment filters 
in the U.S. EPA reports. Moreover, Pedricktown Site soils have 
initial lead concentrations ranging up to 12,700 ppm, as opposed 
to the average of 1000 ppm reportedly treated by AET in the 
Netherlands. Thus, treatment by soil washing, even if it could 
be performed, is unlikely to produce treated soil meeting the 500 
ppm lead remedial objective. 

Treatment costs using the AET process are typically in the 
$150 to $250 per ton range depending on soil quantity and 
characteristics. 

4. Soil Washing Test Performed on Pedricktown Site 
Soils by the Center for Hazardous Materials 
Research , ______^ ^_ 

The Center for Hazardous Materials Research reportedly 
subjected a sample of soils from the Pedrickto%m Site to soil 
washing and achieved lead concentration reduction from 30,000 ppm 
to "about" 1,000 ppm. The test conducted under laboratory 
conditions was unable to reduce levels of lead-in-soil below 1000 

' We report upon what AET has presented, although we are 
unable to corroborate their work. On a cautionary note, it is 
difficult to extrapolate the results obtained in the Netherlands 
to what might occur in the U.S. due to differences in the 
regulatory environment. 
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ppm and therefore does not demonstrate that the designated ' 
treatment objective for the Pedrickto%m Site of 500 ppm lead can 
be achieved at full scale. Although we were not afforded the 
opportunity to observe this sampling or duplicate the results, 
we believe that it is likely that only soils from the coarse 
sandy fraction at the Pedricktown Site were subjected to the 
test, since otherwise the results would be inconsistent with the 
larger official studies reported above by the U.S. EPA. 

C. Conclusions Derived From Review of U.S. EPA Reports 
Suggest That Soil Washing Will Fail at the Pedricktown 
siifi : . . _ . 

A review of available literature on soil washing shows that 
there have been numerous failures in applying soil washing at 
Superfund sites, and in laboratory efforts to develop the 
process. The literature does suggest that the technology may 
succeed when the soil to be treated possesses certain 
characteristics that make it more susceptible to washing, such as 
being coarse and sandy. Soil washing has not been demonstrated 
as effective at full scale in remediating lead contaminated soils 
in the United States. 

While soil washing can be an effective remedial technology 
under ideal soil conditions, the feasibility of soil washing for 
the Pedrickto%m Site is highly questionable. Soils at 
Pedricktown contain fine sand, silt, clay and a considerable 
fraction of humic material. Such soils have been repeatedly 
shown to be difficult to treat with soil washing. Past attempts 
to treat such silts by soil washing have resulted in the 
occurrence of materials handling problems which resulted in the 
abandonment of soil washing as a remedial technology at full 
scale. Further, soils at the Pedricktown Site contain levels of 
lead as high as 12,700 ppm, lending a high degree of difficulty 
to the treatment process. It would be highly undesirable to 
complicate the environment at Pedricktown by the introduction of 
acids to promote better soil washing. 

D. Soil Washing is Inferior to 
Solidification/Stabilization When the Statutory 
Criteria for the Selection of Remedies at Superfund 
Sitgff ftrg Applied 

Application of the Superfund criteria for remedy selection 
to soil washing and solidification/stabilization results in 
inferior marks for soil washing when judged on implementability, 
cost, long and short term effectiveness and reduction in 
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toxicity, mobility and voltme. Soil washing has not been 
successfully implemented at full scale for remediation of lead 
contaminated soils at sites similar to the Pedrickto%/n Site. To 
the contrary, sites that are comparable, such as Leed's Farm, 
Arcanum and ILCO resulted in large-scale remedial failures. 
Portions of these cleanups had to be completed using 
solidification/stabilization. Reports by the U.S. EPA in the 
literature strongly'suggest that soil washing would fail at 
Pedricktown. 

Since soil washing has not been successfully implemented at 
full scale for remediation of lead contaminated soils at lead 
battery sites, extensive treatability studies would be reqniired 
to design a workable remedy. Parameters to be examined would be 
expected efficiency, type of washing solution, optimum contact 
time, and secondary waste generation quantities and 
characteristics. The particular characteristics and contaminant 
concentrations of the wastes, soil types and contaminant 
concentrations at the Pedricktown Site would have to be examined 
during these studies. Given the heterogenous nature of the 
Pedricktown soils and the relatively high concentrations of 
contaminants, extensive treatability studies would be required in 
the remedial design phase. As acknowledged by the U.S. EPA*, 
there must be economies of scale involved in application ef the 
soil vwashing technology in order to make it cost-effective. But 
since the (quantity of soil that could be washed at Pedricktown is 
a relatively small amount, approximately 10,000 cubic yards, no 
economy of scale would exist, thereby rendering soil washing a 
remedy that scores low marks for both implementability and cost-
effectiveness. 

Even if soil washing were feasible, it would still be 
expensive. Unit costs for soil washing of heavy metals are 
typically $150 to $250 per ton for full scale remediations. Unit 
costs for solidification/stabilization are typically in the range 
of $100 per ton. A unit cost ratio of soil washing 
solidification/stabilizatixsn of 1.5/1 is typical for remediation. 
This ratio is actually somewhat higher for the Pedricktown Site 
according to the EPA figures in the Proposed Plan: the costs of 
Soil Alternatives D and F, as modified by the U.S. EPA, are 
projected as $10,712,000 and $6,450,000 respectively (a cost 
ratio of 1.65/1). Thus, soil washing, even if it were readily 

• "Guide to Conducting Treatability Studies Under CERCLA: 
Soil Washing", EPA/540/2-91/020A, September 1991. 
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implementable, would be far more expensive than 
solidification/stabilization at the Pedrickto%m Site. 

If soil washing is unable to extract the lead to levels that 
meet response objectives, soil washing will be ineffective in 
reducing toxicity, and would in fact increase volume. And if the 
residual lead concentrations are not low enough for the soil to 
be used as replacement fill material, washed soil would be 
replaced in the on-site consolidation pile. Thus, the soil 
washing would have exacerbated conditions at the Pedricktown Site 
by increasing volume.' Moreover, the sludge and chemicals 
created in the soil washing process would also require disposal, 
thereby further increasing the total amount of material requiring 
treatment and disposal. 

As to long-term and short-term effectiveness, soil washing 
trials at Lee's Farm and Arcanum site showed that soil washing 
technology is ineffective at lead battery sites. Past experience 
further demonstrates that soil washing has limited effectiveness 
at sites with fine silty or clay soils, or soils with appreciable 
quantities of organic matter. The ultimate success of soil 
washing does not lie in its ability to extract lead, but in 
removing enough lead to meet remedial objectives. Aqueous washes 
have been largely unsuccessful in this regard, with limited 
success experienced at the bench scale level using acid leaches. 
However, acid leaches have associated problems including proper 
worker training to handle acids, necessity for specialized acid-
resistant ecpiipment for the acid leaching process and the further 
treatment of lead sulfate sludge that is produced. In general, 
the historical lack of demonstrated effectiveness of soil washing 
at lead sites casts grave do\ibt upon its ability to meet remedial 
objectives at the Pedricktown Site. 

1 7 , The Agency Should Retain Two Options for Qreundvater 
Discharge Rather than Selecting Only the Stream Discharge 
ZfiiaJE .. . — 

NL Industries has studied the September 15, 1993 "Review and 
Comments on Groundwater Investigation and Remediation Strategies" 

' While there may be some small benefit from the reduction 
in mobility of the washed soil disposed in the consolidation 
pile, given that the pile must be lined and capped anyway and the 
material has inherently low solubility, the mobility of the lead 
is low even without treatment. Thus, the incremental benefit 
from soil washing is marginal at best. 
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prepared by Langan Engineering and Environmental Services, inc., 
submitted to the U.S. EPA as commentary on the Proposed Plan. NL 
joins in the comments to the extent that they endorse further 
groundwater monitoring and the re-examination of the need for 
groundwater remediation. 

If and when the EPA determines to proceed with groundwater 
remediation as set forth in the Proposed Plan, ML believes that 
the Agency should preserve two options for the discharge of 
treated groundwater. The Proposed Plan recommends the discharge 
of treated groundwater to the East or West. Streams rather than to 
the Delaware River. This selection is premised on the assumption 
that a Delaware River discharge might be delayed or blocked by 
the need for the construction of a pipeline crossing the railroad 
tracks. Route 130 and several private properties, and would 
require a NJPDES permit. We believe that these logistical issues 
could be readily resolved, and would not delay the groundwater 
cleanup. NL recommends that the Proposed Plan be modified to 
preserve Groundwater Alternatives G-1 and G-2 inasmuch as 
Alternative G-2 may be more implementable and cost effective, but 
the alternatives are otherwise comparable. We recommend that the 
final choice of discharge point be made during the remedial 
design phase. 

A. Logistics and Aeeeas 

There is sufficient space on the Pedricktown Site north of 
the railroad right-of-way and south of the existing landfill to 
accommodate a treatment plant of the type and size anticipated 
for treating groundwater at the site. In fact, the existing well 
point system piping network extends under the railbed to this 
location. Thus, a treatment plant could be sited north of the 
railroad right-of-way, close to the Delaware. The outfall could 
be constructed under Route 130, since the jacking of water 
pipelines under major highways is routine construction practice. 
The requisite permit from the New Jersey Department of 
Transportation should be readily obtained. 

NL has commenced the process of exploring whether access 
agreements may be obtained to construct a pipeline across the 
private properties situated between the north side of the 
Pedricktown Site and the Delaware River. Both B.F. Goodrich' and 

' B.F. Goodrich has already demonstrated the feasibility of 
such a pipeline in that it currently runs a discharge pipeline 
from its facility to the Delaware River. 
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Corrosion Control have favorably responded to NL's overtures. A 
copy of correspondence to these companies is attached as 
Attachment 3. Based on discussions with these companies, we 
believe that access for a pip<aline easement could be obtained in 
a timely fashion and would not delay construction of the outfall. 

B. Water Di«char<ye Permit Raouiremfnta 

Constructing a treatment plant and outfall aa proposed in 
Groundwater Alternative G-2 would reqruire water discharge 
permits, a New Jersey Pollutant Discharge Elimination System 
(NJPDES) Discharge to Surface Water permit and a Treatment Works 
Approval. The NJPDES permit is required prior to discharging 
treated groundwater to the Delaware River. The permit would 
specify flow and effluent limitations for contaminants. Our 
review of Recommended Water Quality Criteria for Toxic Pollutants 
for the Delaware River Estuary (January 1992), confirmed by 
representatives of the Delaware River Basin Commission, indicates 
that lead discharge levels for the proposed treatment plant could 
be up to 63 parts per billion and be protective of the aquatic 
environment for the Delaware River Basin's Region V.' This 
remedial objective should be more implementable and cost 
effective than a discharge to the East or West Stream, where lead 
would have to be treated to 10 parts per billion or less. We do 
not anticipate any delay in obtaining a NJPDES permit, since it 
must be issusd six months after the receipt of a complete 
application. 

Several other permits may be required for the Delaware 
discharge option, and they should be readily obtained. A 
Treatment Works Approval ("TWA") would be raqpiired for the 
construction of the groumdwater treatment plant and outfall. The 
State of New Jersey is required by law to review and approve a 
TWA application within 90 days. Additional permits which may be 
needed (depending on the exact placement of the discharge 
outfall) include a wetlands permit, a Coastal Area Facility 
Review Act permit and a stream encroachment permit. All of these 
permits must be issued within ninety days after receipt of a 
complete application. 

° Upstream of any discharge from the Pedricktown site, the 
Delaware River receives affluent of 500 mgd from the City of 
Philadelphia wastewater treatment plant as well as several other 
significant municipal and industrial discharges. The volume of 
flow in the River is sufficient to accept these discharges with 
no degradation. 
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The total time for obtaining permits is approximately twelve 
months, allowing adequate time for completion of the permit 
-applications. Since design of the groundwater treatment system, 
including treatability studies, should take twelve months, and 
construction should take twelve to eighteen months, the time 
needed to secure the necessary permits would not delay the 
commencement of treatment, since it can occur at the same time as 
design and construction of the treatment works. Accordingly, the 
discharge of treated gro\indwater to the Delaware River is as 
feasible as a discharge to the East or West Streams in terms of 
time, permitting and access. 

C. Because Alternative G-2 Might Provide a Substantial 
Cost Savings Over G-1, It Would Be Preferable to Retain 
Both Discharge Options 

Anticipated costs for Groundwater Alternative G-1 are 
approximately $1.5 million more than Alternative G-2. These 
additional costs are primarily attributable to the costs 
associated with the reverse osmosis required to meet water 
quality standards In the streams. Thus, G-2 may be both more 
implementable and less expensive. Since Alternatives G-1 and G-2 
are otherwise roughly comparable in meeting environmental 
objectives, NL recommends retaining both discharge options, and 
making the final decision during the remedial design phase. 

•. The Phase • Removal Action is a Public Works Project 
Not an Environmental Response Aetiea ' 

The U.S. EPA approved the Phase V removal action for the 
Pedricktown Site on July 15, 1993, in conjunction with the 
Proposed Plan for Operable Unit One. The Removal Action 
Memorandum requested a ceiling increase of $1,237,700. The Phase 
V Removal Action is: (1) inconsistent with the NOP, (2) 
inconsistent with the proposed long term remedial action, and 
(3) predicated upon a Salem County flood control project rather 
than an imminent and substantial endangerment to hiiman health, 
welfare, or the environment. 

A. The Phase V Removal Is Inconsistent With The wcp 

CERCLA establishes criteria for responding to a release into 
the environment of any pollutant or contaminant that may present 
an imminent and substantial danger to the public health and 
welfare. The criteria include the following: 
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1. "Removal actions shall, to the extent practical, 
contribute to the efficient performance of any 
anticipated long term remedial action with respect to 
the release concerned." NOP f300.415(c). 

At the Pedricktown Site, all upgradient sources of the 
contaminant of concern (lead) have not been removed. Surface 
soils, immediately upgradient of the West Stream, contain lead in 
excess of 9,000 ppm. These soils are scheduled for remedial 
action pursuant to the proposed plan for Operable Unit One i. 
The excavation of the stream to a depth of* four feet may enhance 
erosion of the upgradient surface soils, resulting in the 
recontamination of the stream sediments. Accordingly, this 
removal action is inconsistent with the proposed remedial action. 
Moreover, the environmental remediation of the East Stream should 
be carried out at the same time as the West Stream to avoid the 
inherent waste in remobilization. 

r 

2. "Fund financed removal actions, other then those 
authorized under section 104(b) of CERCLA, shall be 
terminated after $2 million has been obligated for the 
action or 12 months have elapsed from the date that 
removal activities begin onsite .... " NOP f300.415 
(b)(5). . 

Funding for Phase I of the Removal Action was approved in 
1988. The Phase I Removal Action was completed on May 31, 1989, 
and the Phase IV Removal Action was completed on June 26, 1992. 
Accordingly, more than four years have elapsed from the date that 
removal activities began on site, and more than twelve months 
since Phase IV was completed. Thus, the Phase V removal 
contravenes CERCLA and the NOP. 

3. "Whenever a planning period of at least six months 
exists before on-site activities must be instituted ... 
[t]he lead agency shall conduct an engineering 
evaluation/cost analysis ("EE/CA*̂ ) or its equivalent" 
HOP 1300.415 (b)(4), and shall "[p]ublish a notice of 
availability and brief description of the EE/CA in a 
major local newspaper of general circulation ... [and] 
[p]rovide a reasonable opportunity, not less than 30 
calendar days for submission of %rritten and oral 
comments .... " NOP f300.415(m)(4). 

The Agency has had full Icnowledge of the contaminants of 
concern in the West Stream sediments prior to the approval of the 
Remedial Investigation jleport on July 8, 1991, providing more 
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zhmn ample time for completion of the EE/CA. There has been no 
notice of availability or brief description of the EE/CA 
published to date, or opportxinity provided for sxibmission of 
comments pursuant to the above. 

4. "Where the responsible parties are known, an effort 
initially shall be made, to the extent practicable, to 
determine whether they can and will perforin the 
necessary removal action promptly and properly." NCP 
f300.415(a)(2). 

• 
The Agency has known the identity and location of niamerous 

potentially responsible parties prior to the Phase I Removal 
Action of 1989, and has not notified any of these parties 
regarding any phase of the removal actions. 

B. The Phase V Removal Action Is A Thinly Disguised Public 
works Project , 

In January 1992, the Salem County Mosquito Control 
Commission ("SCMCC") commenced excavation of sediments from the 
West Stream, immediately south of Route 130, depositing those 
sediments along the northeast bank of the stream. This action 
was performed to alleviate flooding in upstream farm lands. Due 
to the distribution of contaminated sediments along the banks of 
the stream, subjecting the area soils to potential contamination, 
the EPA required the SCMCC to cease disturbing the contaminated 
stream sediments. Forced to change course, the SCMCC installed 
drainage ditches along the north sides of Pennsville-Pedricktown 
Road and New Road as an alternative measure to reduce the flood 
potential. 

The risk of flooding and sediment redistribution has been 
greatly diminished by these SCMCC flood control measures. 
Meanwhile, the EPA performed removal action at the site, and a ' 
Focused Feasibility Study which culminated in the performance of 
Operable Unit Two at the site. Throughout the past year, 
additional upgradient sources of lead have been removed from the 
site under Operable Unit Two, further reducing the potential 
spread of contaminants. Accordingly, the potential risk or 
threat to health and the environment has been controlled by 
focusing on both the risks of flooding and of runoff from surface 
contaminants. Nonetheless, the EPA has chosen to proceed with 
another phase of its four-year old removal action. 

While the U.S. EPA will be removing only the first foot of 
sediment from the stream, the Agency is voluntarily donating 
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resources to the SCMCC "stream enhancement" program by excavating 
to a fourteen foot width in a stream having a present maximum 
width of approximately five to six feet. The stream widening is 
dictated only by the SCMCC program, not by any stated 
environmental concerns. After the U.S. EPA work, the SCMCC will 
deepen the stream by an additional three feet. The SCMCC, and 
not the EPA, will be determining stream sediment removal areas by 
"staking the new route of the widened stream." This demonstrates 
that the EPA is not determining the specific removal areas based 
upon any environmental criteria, but is responding to the local 
flooding fears using federal funds earmarked for Superfxind 
cleanups. 

Tit CgBglWiigB 

In conclusion, NL believes that there is no basis for the 
choice of 500 parts per million as the cleanup level for lead-in-
soil at the site. Considering the industrial land use of the 
site, the cleanup level for soils should be greater than 1000 
ppm. In addition, the experience of the EPA and other companies 
with soil washing, an unproven technology with respect to lead 
cleanups, clearly demonstrates that it is the inrong choice for 
the remedial alternative for soil at the Pedricktown site. 
Solidification/stabilization is more cost effective and has 
proven to be a more relieible and feasible technology at lead 
sites and should be selected as the preferred alternative. 
Taking into account the potential adverse impacts of dredging in 
a water column, NL recommends proceeding with a conservative 
monitoring program before invading the streambed north of Route 
130 with dredging equipment. Similarly, NL joins in the comments 
of Langan Engineering and Environmental Services, Inc. as to the 
uncertainty of the need for groundwater remediation at this time, 
and recommends that iî en and if groundwater remediation is 
conducted, the Agency should consider both the streams and the 
Delaware River viable discharge options. Finally, we believe 
that the Phase V removal action is unwarranted and motivated by 
local desires for flood control assistance rather than 
environmental protection. 

Respectfully sxibmitted. 

ranet D. Smith 

cc: Susan R.S. Monks, Esq. 
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Chief, Site Investigations aad 
Compliance Branch 

Emergency and Remedial Response 
Division - Room 720 

U.S. Environmental Protection Afency 
26 Federal Plaza 
New York, NY 10278 

Anentioo: Michael Gilbert, Project Officer 

Re: NSNT Peadricktown. New Jersev Facility RI/FS 

Dear Mr. GUbert: 

We were pleased to receive draft copies of the January' FinaJ Report: Field Ecological 
Assessment and the Ecological Eisk Assessment for the Pedricktown, New Jersey Superfund 
Site, and to have the opportunity to discuss, on behalf of NL Industries, our initial comments 
on the drafts with you. Dr. Mazic Sprenger and Ms. Kim O'Connell at your offices on 
March 9, 1993. At the request of NL Industries, ENVIRON prqa i^ l the attached r ^ r t 
summarizing the comments made at the muting as well as a few additional comments that 
were developed following a more thorough review of the d^uments. 

We trust that the comments will be of assistance to you in pr^iaring the final reports. If you 
have any questions, please contact me at (703) 516-2300. 

Very truly yours, 

Dan Woltering, Ri.D. 
Principal 

cc: Paul Harvey, NJDEPE (Three copies) 
Dr. Mark Sprenger, U.S. EPA 
Evans Stamatalcy, U.S. EPA 
Steve Holt, NL Industries, Inc. 

&TVra\al«»r«.kt 

ENVIRON Corporation Counsel in Health and Environmental' Science 

43S0 Nonh ra i r f u Drive. Arllnsion. V i r j inu 2Z203 • (703) 516-2300 • (800) ChfVIRON . F>0( (703) 516-2345 



COMMENTS ON THE USEPA ECOLOGICAL RISK ASSESSMENT 
FOR THE NL PEDRICKTOWN SITE 

In Januaiy, 1993 U.S. Environmental Protection Agency (USEPA), Region U 
(Environmental Response Branch, Emergency Response Division, Office of Emergency and 
Remedial Response) released two draft documents concerning the assessment of ecological 
risk associated with lead contamination at the NL Industries, Inc. (NL) Site, Pedricktown, 
New Jersey. The first document. Final Report: Field Ecological Assessment, describes a 
series of field investigations to collect empirical data on target recepton and surrogate 
organisms to be used in a subsequent ecological risk assessment of lead conomination in the 
vicinity of the NL Site. The r^>ort presents data on sediment toxicity, aquatic vertebrate 
lead levels, earthworm in-situ bioaccumulation of lead, small fr^p<"'<l lead contamination, 
and a terrestrial and wetland habitat assessment. The second document. Ecological Risk 
Assessment, uses the data presented in the Field Ecological Assessment to assess the risk of 
lead contamination at the NL Site to the following species of concern: woodcock, robin, 
great blue heron, red-tailed hawk, long-eared owl, red fox, and mink. Of the seven indicator 
species considered by the USEPA, four species, woodcock, robin, red fox, and minV ivere 
concluded to be at risk from lead at all areas assessed. 

Hie purpose of this docuineat is to provide technical comments on the USEPA Field 
Ecological Assessment and Ecological Risk Assessment reipoits. Four areas are covered: 

• Field investigation resuhs: soil lead leveb; 

• Use of field results in the assessment of ecological risk: earthworm and white-
footed mouse lead levels; 

• Toxicity thresholds and exposure parameters used in assessing the risk of lead 
contamination; and 

• Compat^otal enon in tine Ecological Risk Assessment. 

L Field InTcstigatioB Results: SoQ Lead Lcrab 

The m F data used to determine the soil lead concentrations in the areas selected 
for assessing biota lead contamination are of questionable value in a quantitative 
assessment of exposures. XRF soil analysis significantly OTerestimatcs the lead 
concentrations, which, in turn, results in an OTerestimatioa of the exposure 
estimates for indicator species. 

The Ecological Risk Assessment uses XRF analysis data for surface soil lead as an input 
into the overall oral exposure level for indicator q)ecies. This surface soil lead data is 
directly incorporated into the oral dose calculation through the use of an incidental soil 
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ingestion rate. The use of the XRF data grossly overestimates the oral exposure via this 
route. Figure 1 iUustiates the relationship between !?QlF-determined lead concentrations 
and lead concentrations m^sured by atomic absorption ^^ctroscopy (AA) for the same 
soil samples. It is gvident that the XSF results overestimate the lead concentration in 
soil by a factor is high as IX. Figure 2 groups XRF data into discrete lead 
concentration ranges md shows itm the tatio of XRF to AA ratio is at least 2. It 
therefore follows that indicator species' oi^ exposure levels from incidental soil 
ingestion should ^ f@duc^ by a factor of u \s&si 2. 

n . The Use of the Field Essults Is tBt Aisassmeat &t Ecological Risk: Earthworm and 

White-Footed Mouss LiMid L@ êls 

A. Earthworm L s ^ levels 

1. Users is ao apparent rsktioashlp belwesn the lead eonesntrations in the 
. t@st diamber soils and tho&e in mrthwors^. 

The Final Report: Field Ecological Assessment describes %ainsiiu earthworm 
bioaccumulation study. £^efi/<ij^ii^ were u s ^ to test for bioaccumulation 
of l^d over a 2§-day pstiod at twenty locations that were elected to 
represent s smnge of eŷ get soil concentrations of lead. A sample of worms 
^ m the stock culture served as a time zero kad concentration. However, 
no background (i.@., o^-site l^al soil) worm bioaccumulation control was 
included in the test. Alter 28 days of exposure, the «z^womis were 
removed from the test chambers, Sgpuiated of gut ^intents, and analyzed for 
laad. 

larthwoifas @xpo§@d to kad contaminated soil for 28 days accumulated lead 
to levels ranging from 29 mg/kg to 170 mg/kg. Lead concentrations of 
^rthworms (dry weight) were not oorrelated with soil lead levels in the in 
Sim test ehambm (f^O.IS, n^20). Similiiiy, l^d concentrations in 
^rthworms were mt correlated with other soil parameten measured: TOC, 
grain size, ^S , Mid percent organic wtMSSst. 

A plot of ^rthworm I^d concentrations ex t̂̂ &ssd as wet weight versus soil 
lead eoncentmions ^gure 3) also supports the »>nclusion that tl^re is no 
^scemable relationship. The ^gure illustrates thai earthworm ted 
concentrations ^ nist ^ps^m to incres^ with soil lead eoncentzaiion. 
Furthermore, ^ concsntradons of y ^ is worms associated with the 
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contaminated areas cannot be evaluated against background worm lead 
concentrations due to the lack of a background control in this experiment. 

2. USEPA's division of the obsenrations into groups as <500, 500.1,000, 
and > 1,000 mg/kg soil is arbitrary, and the pattern of the group mean 
earthworm concentrations b dependent on this division. 

The Ecological Risk Assessment arbitrarily groups the results of the 
earthworm accumulation snidy into three ruiges of soil lead levels, <S00 
mg/kg, 500-1,000 mg/kg, and > 1,000 mg/kg with associated mean 
earthworm lead levels of 66.3, 80.0, and 85.7 mg/kg (wet weight), 
respectively. This suggests some correlation between lead in soil and lead in 
eanhworms, although the Ecological Assessment states that no statistical 
correlation exists between lead in earthworms and lead in soil. In addition, 
this grouping results is an uneven distribution of observations (only four are 
<500i three between 500 and 1,000, and nine are > 1,000). 

An alternative grouping of earthworm data by soO kad kvels to niKint̂ jw 
more equal fpoap distribution would be < 1,000 (seven observations), 1,000-
2,000 (four observations), and >2,000 (five observations). IHgure 4 shows 
that placing the earthworm observations into a di:Rerent grouping of lead 
concentrations results suggests that no correlation exists between earthworm 
lead and soil kad. 

B. White-Footed Mouse Lead Levels 

1. There are no significant dlfrerenccs among the mean lead ooncentrations 
in mice (dry weight) collected from the Tarious grid areas. 

The Fined Report: Field Ecological Assessmeru describes a small mammal 
tissue kad study. SmaU mammil trapping was conductod in three discrete 
wooded areas of the site identified during a preliminary site visit. A target 
sampk size for each wooded area consisted of 10 white-footed mice 
iPeromyscus teucopus). The contents of the gastrointestinal tract of each 
animal was removed and the wbok body was analyzed for kad. XRF 
screening for soil lead cooceotiatioas was conducted for each area sanipled 
for small maminals.. 

Page 29 of the Final Report: Field Ecological Assessment states dial there are 
no significant differences among the mean lead concentrations in mice form 
the different sampling grids, when expressed on a dry weight basis. 

2. The pattern of differences in the mean wet weight lead concentration in 
mice is not consistent with the apparent pattern of differences In mean 
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soil lead concentration among the areas. Figure 5 presents a side-by-side 
' comparison of a plot of mean lead concentration in mice (wet weight) vs. 

mean soil lead concentration to a plot of the means and standard deviation 
bars for soil lead concentration data in each sampling area. Soil lead levels 
are lowest in Area II and highest in Area m . The mean concen&ation in 
mice on a wet weight basis is lowest in Areas I and lA. This inconsistency 
suggests that the lead concentrations of the mice are not strongly related to 
the lead concentrations in the soil. 

m . Toxicological and Biological Assumptions Used in the Ecological Risk Assessment 

The area use factor is incorrectly applied in the ecological risk asseoment. As 
described in the assessmem (Page 6), *Tbe area use factor is defined as one if the s&idy 
area is greater than the home range of a species. If the study area is kss than the home 
range, a ratio of home range size to the size of the study area will be used." The study 
area for the assessmem is 200 acres. TUs application of the axta nie futor M s to 
consider the kvels of lead existing within the "s&idy area*, so that the entire 200 acres 
is assumed to be contaminated at average lead levels between 1(X)0 mg/kg arid 
2300 mg/kg depending on the exposure scenario being evaluated. This ^jproach ^^plies 
elevated lead concentrations to nncontaminated areas and areas of low concentration 
within the 200 acre "study area", thereby significantly overstating the ecological risk to 
the rec^nor/indicator species. 

A. Woodcock Assumptions 

^The available data suggest a toxicity threshold of 8JZ5 mg/kg/day and a home 
^ range of 108 acres for the woodcock. 

1. The USEPA toxicity threshold is based upon a field study of lead levels in 
European starlings (Grue et al. 1986) which showed reductions in hematocrit, 
red blood cell ALAD activity, and brain weight of nestlings in a population 
estimated by USEPA to be exposed to dietary lead at approximately 4.1 
mg/kg/day. Since these data were not included in the work plan commented 
on by ENVIRON (Comments on Proposed Toxicity Thresholds and Exposure 
Parameiers for the NL Pedricktown Site Ecological Risk Assessment, 
submioed by NL Industries, Inc. on November 1 9 , 1 ^ 2 ) a review of the 
study and USEPA*s interpretation was conducted. 

Grue et aL (1986) is a field s&idy of lead contamination of soil, invertebrates, 
and tissues of Baiopean starlings nesting in areas of high vehicular traffic. 
The study includes measures of blood ALAD activity, hemoglobin 
concentrations, hematocrits, body weights, brain weights, clutch size, 
hatching success, and fledgling success for the starting populations. Adult 
birds from areas where ingesta contained lead at 84 mg/kg dry weight 
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exhibited ALAD activity depressions of 43 to 60 percent when compared to 
control populations. However, these adults showed no weight loss, paralysis. 
or loss of vision, nor were any reproductive effects noted. Nestlings from 
areas where ingesu contained kad at 94 mg/kg dry weight exhibited a 16 
percent reduction in hemoglobin concentration, a 10 percent induction in 
hematocrit, and significantly lower brain weights when compared to controls. 
It is not clear that any of these reductions would produce ecologically 
significant effects. Reduced brain weight in nestlings appears to be the most 
sensitive/serious end)>oint. USEPA interprets this smdy as showing adverse 
effects in starlings at a concentration of kad in ingesta (wet weight) of 13.3 
mg/kg. Because the ingesta kad concentrations in the a idy are tcponed on a 
dry weight basis, and no water content data for the ingesta samples are 
rqported, it is unclear bow the 13.3 mg/kg wet weight value was obtained. 

Further, USEPA derives its dietary effects* threshold using adult food 
consumption and adult body weight data even diough adverse effects were 
reported IKX for adults but for nestlings. In order to accurately reflect the 
fact that the more ecologically significant advene effects were observed in 
nestlings, a daily dietary effect threshold should be based iq>on food 
consumption and body weights for nestling starlings. Grue et al. lepuit a 
stariihg nestling weight of 66.9 g as compared to the USEPA adult weight of 
75 g. Tlie ingestion rate for adult starlings r^oned by USEPA is 31 percent 
of body weight per day. A relationshq) between juvenik and aduh bird 
consumption rates can be assumed to be such that juveniles consume twice 
the food per unit body weight as adults (e.g. juvenik chickens consume food 
at a rate of 13 percem of body weight/day, whik adult chickens consume 6 
percent of body weight/day [Fraser and Mayes 1986]). On the basis of this 
relationsh^, the juvenik starling food consumption rate would be 62 percent 
of the body weight per day, or 41.5 g/day. Allowing for the validity of the 
13.3 mg/kg wet weight ingesta threshold for adverse effects in nestling 
starlings, the daily dietary threshold for nestling starlings would be 8.25 
mg/kg/day (13.3 mg/kg X 0.0415 kg/day X 1/0.0669 kg bw • 8.25 
mg/kg/day) instead of the 4.1 mg/kg/day assumed by USEPA. 

2. Tlie Ecological Risk Assessment lists the hoihe range of i woodcock as being 
45 acres, citing the work of Wilson (1982). This home range size does not 
accurately reflect the data in llVHson (1982) which lists the average home 
range to be 44 ha (not 45 acres) or equivalent to 108 acres. 

B. Robin Assumptions 

The aheriutlve toxicity threshold value of 8.25 m^/kg/day Ht<ntyc<^ above also 
applies to the robin. 
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C. Red Fox Assumptions 

The available data saggm a toxicity threshold of 2.5 mg/kg/day, and a 
territory size of 698 ha. for the red fox. 

1. In the Ecological Risk Assessmem, USEPA cites Demayo et al. (1982) as the 
source for the toxicity threshold for d o p (surrogate for the red fox) of 0.32 
mg/kg/day. Demayo @t d . (1982) is a secondary source that cites Hatch 
(1977) as the scarce of the 0.32 mg/kg/day. Hatch (1977) is also a 
secondary source that cites Zook (1973) as Uie source of the 0.32 mg/kg/day. 
Zook (1973) is also a secondary source that dtes the original source of the 
0.32 mg/kg/day (Firmer and Calvery 1939). Tlie Firmer and Calvery study 
involved the feeding of ksd to only 29 dogs. (X the 29 dogs used in the 
study, only data for ^ve dogs are rq>orted. Data for the other 24 animals is 
not availabk. Of the subjects reported, tluee received an estimated dietary 
dose of kad (as lead acetate) of 1.5 mg/kg/day. One of these dogs died at 
day 43 of exposure,a second died following 121 days of exposure (interrupted 
by an interim 'ptt\o& tot treatment for convulsions), and the third dog 
suffered paralysis by day 14 yet survived until sacrifice {̂ dme of sacrifice 
unr^jortfid, but over 228 (bys after initial es^sure) . The two other dogs 
reported were expossd to an estimated 0.33 mg/kg/day kad in the diet. 
These two dogs 6kd after 140 and 167 days of exposure, with no interim 
signs of intoxication. No data on food consumption for the five r^xmed 
subjects is availabk, thus the dietary dose estimates cannot be confirmed. In 
addition, the absence of daa on the other 24 dogs in this study prevents 
validation of the authors' element ibM the five ca& ŝ lepoiied were typical 
of results for all dogs. This smdy is not well designed nor are the results 
documented sufficiently to form ^ ^ i s of a toxicity tiireshold. 

Hie 0.32 mg/kg/day toxicity e a ^ i n t adopted by USEPA is almost an order 
of magnimde telow the endiK>ists rqiorted for the 1973 multi-doi», multi-
subject, controUed dog study deemed acceptable for inclusion in the ATSDR 
Toxicological Profile for L&a^ {ATSDK 1990). Hie most sensitive endpoints 
listed in the ATSDR document for laid effects in dogs were a no observed 
adverse effect kvel (NOAEL) of 1.25 mg/kg/day for heme synthesis and a 
lowest observed advene effect level (LOAEL) of 2.5 mg/kg/day for 
inhibition of ALAD activity. The citation for the ATSDR enc^ints w&s 
Azar et al. (1973) which was a two-year chronic smdy of kad sceaie 
administered is the diet. For comparison with the mortality/paralysis results 
reported is Finner and Calvery (1939), the two-year dietary study (Az^ et al. 
1973), showed no significant effects on ^jpearance, tehavior, weight gain, 
mortality, or neurology even at doses as high as 12.5 mg/kg/day over the 
two-year study perit^. Hie toxicity endpoints presented in ATSDR (1990) 
agree with a study contemporary to Finner and Calvery (1939) and also cited 
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in Zook (1973). This study showed no signs of toxicity in dogs dosed with 
lead at 1.0 mg/kg/day for six months (Horwitt and Cowgill 1939). Since a 
contemporary study (Horwitt and Cowgill 1939) and a multiple subject, 
controlled study of considerably longer duration (Azar et al. 1973) both 
disagree with the findings of Finner and Calvery's r^wrted study results, the 
weight of evidence suggests that the 0.32 mg/kg/day enc^int is not a valid 
lower limit of effects for dogs. A more ^jpropriate toxicity threshold would 
be the LOAEL of 2.5 mg/kg/day cited in the peer-reviewed ATSDR (1990) 
discussion of Azar et al. (1973). 

2. In the Ecological Risk Assessment, USEPA uses a home range size of 
57.5 ha, which is the smallest home range reported in the literature. 
ENVIRON recommended in the report submitted on November, 1992 to the 
Agency that the average red-fox home range should be 698 ha on the basis of 
procedures used by the Agency for as ecobgical risk assessment for Bunt 
Fly Bog, in which USEPA used the average of availabk home range values. 

D. Mink Assumptions 

There is strong reason to questioB the validity of the USEPA toxicity threshold 
for Diak. I B additlds, aa alternative value for the territory size of the species 
is suggested. 

1. USEPA bases its toxicity threshold of 2 mg/kg/day on field sudy data for 
octen (Mason and MacDonald 1986). In the November, 1992 ENVIRON 
discussion of alternative toxicity values, the MASOB and MacDonald study was 
reviewed and no clear correlation between kad intake (as measured by lead in 
feces) and advene population effects could be established. USEPA maintains 
in its Ecological Risk Assessment (pigt 16) that the Mason and MacDonald 
study shows ooer populaticns were reduced in areas where ^f^'"?""^ lead 
intake exceeded 2 mg/kg/day. 

A reevaluation of the Mason and MacDonald study has been performed. It 
must be noted that the smdy was not designed to effahlitb a «»*igrirjii 
relationshq> between fecal kad kvels and ooer population success. There 
was no effort made to control for any site-related parameten that may 
contribute to poor performance of otter populations. Decreases in 
populations can not be reliably attributed to the effects of any one 
contaminant It must further be noted that other potentially toxic metals were 
found is the otter feces, further confounding any attempt to attribute 
causation to kad exposure. Because there are no quantitative measures 
presented for defining population health, no dose response relationship can be 
made and no quantitative nnldng of population health can be made. At best, 
the only possible comparison could be a qualitative correlation. 
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In a search for such a correlation the population stams ("healthy' or 
"declining") was compared to a ranking of the mean fecal lead kvels. Three 
populations of otten were identified in the smdy as being in a sute of 
decline. Brue, Frome, and Teme. These populations ranked 1 O^rue), 10 
(Frome) and 11 CTeme). out of 13 populations studied, on the basis of mean 
fecal kad level. There are 8 healthy, non-declining otter populations with 
fecal lead concentrations higher than the mean for the Frome and Teme 
populations. Further, the f«al lead concentration in the declining Brue 
population is not statistically different from the next three highest fecal lead 
concentrations for healthy populations. Therefore, no correlation can te 
demonstrated between fecal kad and GtSAt population performance. The 
study authon support such a conclusion with the statement diat "at the 
majority of localities from where faecal samples were t^en , otter {K>pulations 
are thriving, while at three areas where otten have drrUned steq>ly and 
populations may te endangered (Brue, Frome, and Teme), metal 
concentrations in the faeces are not exceptionally high." 

Because USEPA used the f e ^ data to calculate dietary intake of kad for the 
otter populations in the Mason and MacDonald study, and it is assumed that 
the dietary intake-to fecal kad relationship was constant for all populations, 
the lack of a correlation between fecal lead and population effects makes the 
calculation of a dietary LOAEL for this study unrulistic. The Mason and 
MacDonald study should not te used to establish a toxicity threshold for 
mink. 

2. USEPA's e:qx)sure assessment for mink at the NL Site includes the 
consumption (50% of the diet) of an upknd small mammal, t te white-footed 
mouse. If the consumption of upland organisms is to te considered for the 
mink, it appean inapprcpriate to limit the home range estimation to the 
length of an aquatic habitat. ENVIRON, in t te Novemb«', 1992 re>on 
submitted to the Agency, presented a list of home range data for the mink 
that included area determinations in addition to the stream length data used by 
USEPA. EMVIRON suggests t te use of an average female home lange 
expressoi in terms of acres (not linear feet). This average home range value, 
476 acres based on tte available (teta, is a more reasonabk estimate of home 
range for t te NL Site. 

Additionally, no comparison has teen made of the quality of tte aquatic 
habitat availabk to mink in the East and West Streams versus tte quality of 
the habitat in the Swedes surface waten on which t te literature estimates of 
stream kngth territory were made. Differences in the habitat quality for 
mink would a^ea the validity of using the literature estimate. This further 
supports the recommendation to use an average rqx>ned territory size. 
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IV. CompuUtional E r ron In the Ecological Risk Assessment 

The Ecological Risk Assessment incorrectly calculates tte hazard quotient for red fox 
for daily intake scenario 1 for Areas I/IA and m . Tte hazard quotient for Area I/IA is 
listed as 10.06 in Tabk 8, where the acnial ratio of daUy intake to LOAEL is 6.06. 
The hazard quotient for Area m is listed as 14.13. wtere t te actual ratio of daily intake 
to LOAEL is 8.66. 

Page lO of the Ecological Risk Assessment states that invertebrates comprise 43 percent 
of the diet of robins, with 57 percem comprised of fruits and vegetation. Table 3 in 
Appendix B provides an exposure calculation based upon worms being 100 percem of 
the diet. This inconsistency results in a hazard quotiem tiiat is roughly twice what it 
should te. 
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1 July 1992 

Mr. Michael Gilbert 
U.S. Environmental Protection Agency 
Emergency and Remedial Response Division 
2 6 Federal Plaza, Room 720 
New York, Nev York 10278 

File: 2844.014 

Re: Pedricktown, New Jersey 
St3Perfund Site 

Dear Mr. Gilbert: 

This letter is submitted in response to your request that NL 
Industries, Inc. expound upon the rationale for selecting a 
remedial response alternative for surface water and sediments based 
upon ambient water quality criteria for lead at the National 
Smelting of New Jersey/NL Industries, Inc. Superfund Site (the 
"Site") as set forth in the February 1992 Interim Feasibility Study 
(FS) for the Site. We are grateful that you afforded us this 
opportunity. 

1. The Feasibility Study Recommends a Remedial Response for 
Stream Sediments That Will Achieve Ambient Water Quality 
Criteria With Minimal Adverse EnvironTnental Iropaets 

To recap, the F5 sets forth as remedial objectives for surface 
water the ambient water quality criteria for lead. We selected 
ambient water quality criteria as remedial response objectives 
because they are established benchmarks for protection of the 
aquaitic enviroruserit, promulgated by the USEPA and also are readily 
measurable. The T% depicts areas where surface water quality is 
most adversely affected by.the Site: in the West Stream south of 
U.S. Route 130, and in the East Stream south/of the railroad 
tracks. Attachment 1 compares surface water quality to acute 
ambient water qfuality criteria for lead; examination of Attachment 
1 shows where the acute ambient water' quality criteria are 
exceeded. As is apparent from Attachment 1, lead concentrations in 
downstream segments of the West and East Streams are significantly 
below acute ambient water quality criteria and thus, these segments 
were not targeted for remediation. 

O'B.'itn a Gf re Engineers, inc.. an O'Sritn & Qf .'t Limiito Company 
4<D Vikin; D', / SuHe 250 / Vircima etach. VA 23452 / (8^S) 0'.-2S56 FAX (8W) <3l-BD06 
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Mr. Michael Gilbert 
1 July 1992 
Page Two 

Surface Water Remedial Alternative B proposes remediation of 
sediments in all of the stream segments where acute ambient water 
quality criteria for lead are exceeded. These stream segments are 
illustrated on Attachment 2. Surface Water Remedial Alternative B 
would result in the cleanup of fifty-one hundred linear feet of 
stream sediments with a proposed depth of excavation of two feet, 
as illustrated on Attachment 3. These proposed portions of the 
East and West Streams are readily amenable to dewatering or re­
direction. This makes it possible to excavate with precision in 
three dimensions, and to minimize the possibility of redistribution 
and resuspension of lead-bearing sediments. We believe that 
Surface Water Remedial Alternative B will achieve the dual goals of 
cleaning up the most lead-bearing stream sediments and minimizing 
the adverse impacts to the downstream aquatic biota. 

We recognize that the current draft FS does not present a 
monitoring approach for assuring the achievement of acute and 
chronic ambient water quality criteria for lead. However, Surface 
Water Altez:native B could easily be modified to include a surface 
water monitoring program. This program could include qfuarterly 
sampling of the East and West Streams and analysis for lead, 
hardness and any other necessary parameters. . If the Agency 
recommends the addition of a surface water monitoring program to 
insure the continued protection of the fresh water aquatic 
environment, we are prepared to develop such a program for 
inclusion in the FS. 

2. Dredging North of U.S. Route 130 Is Unwarranted 
and could Have Adverse Environmental Impacts 

There are stream ssgments downstream from the areas we have 
proposed for remediation that, at the present time, exceed chronic 
ambient water quality criteria for lead. We predict that the water 
quality of these downstream segments will improve as remedial work 
at the Site progresses for several reasons. First, removal of the 
upstream sediments where higher levels of lead are currently found 
will remove some of the source of the downstream exceedences of 
chronic ambient water quality criteria. Moreover, as work 
progresses on the Operable Unit 2 surface cleanup of the Site, such 
as the removal of lead-bearing slag and waste piles and pooled 
surface water, other sources now contributing to the presence of 
lead downstream will be eliminated. These remedial efforts should 
contribute to the improvement of downstream surface water quality, 
with the objective of meeting AWQC acute and chronic in these 
stream segments and with minimal impact on downstream biota during 
remediation. 
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We believe that the excavation of the stream segments north of 
U.S. Route 130 is unwarranted and would be detrimental to the 
aquatic environment. These stream segments are too large to be 
diverted or dewatered and thus, remediation would have to consist 
of dredging in a water- column. Sediment resuspension and 
redistribution during the dredging is likely to result in 
downstream transport of entrained sediments. Further, dredging 
these stream sediments could be destructive to the existing 
ecosystem, increasing turbidity and adversely impacting the 
existing benthic flora and fauna. 

3. The Single Sediment Cleanup Standard Suggested By DSEPA, 
Reportedly Derived from a NOAA Document, Is Inappropriate 
for Use as a Cleanup Standard According to NOAA 

We have previously discussed with you whether it is 
'appropriate to establish a single numerical concentration standard 
to govern the cleanup of stream sediments at the Site. You have 
referred to a report published by the National Oeeanographic and 
Atmospheric Agency entitled "The Potential for Biological Effects 
-of Sediment-Sorbed Contaminants Tested in the National Status and 
Trends Program**, Long & Morgan, 1990 (hereinafter, the "NOAA 
report") as a possible source for the establishment of such a 
standard. The NOAA report refers to two levels of concentrations, 
the Effects Range Low (ERL) and Effects Range Medium (ERM) 
concentrations. We continue to believe that establishing a cleanup 
standard for stream sediments with reliance on either of these 
nimbers is inadvisable, and without scientific basis, for several 
reasons. 

The FS states that no toxicity-based criteria or standards are 
available for cleaning up lead in stream sediments. We reached 
this conclusion after careful evaluation of the scientific 
literature and, in particular, an examination of the NOAA report to 
which you referred. In fact, the NOAA report plainly states: 
"[t]hese guidelines were not intended for use in regulatory 
decisions or any other similar applications." NOAA report at p.l* 

Because we understood this issue to be one of interest to you, 
we consulted directly with one of the authors of the NOAA report. 
Edward R. Long, co-author of the document, confirmed in a telephone 
conversation, that the ERLs and ERMs presented in the NOAA report 
were not intended to be used as standards or criteria for the 
cleanup of sediments. Mr. Long stated that the caveats against 
such use set forth in the NOAA report continue to apply. 

Because we . )cnew that you wanted to encourage further 
discussion on this issue, we asked Dr. James Rhea of O'Brien t 
Gere, who has expertise in the area of sediment chemistry, to 
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comment on the extrapolation of cleanup standards from the KOAA 
report. Dr. Rhea concludes that such use of the ERL and ERM values 
presented in the NOAA report is inappropriate for several reasons: 

i. the ERM and ERL values fail to take into 
account the differences in bioavailability of 
contaminants in different sediments with 
widely divergent chemical and physical 
characteristics; 

ii. the ERM and ERL values do not identify any 
cause and effect relationships between 
chemical and biological^ effect fi.e. . the 
values assume that chemicals quantified in 
studies are responsible for observed 
biological effects); and 

iii. the article relies heavily on data that lacks 
independent validation. 

Dr. Rhea has written a critique regarding the employment of ERL and 
ERM values as cleanup criteria for lead at this Site, attached 
hereto as Attachment 4. 

Some of Dr. Rhea's comments are echoed by Mr. Long in a recent 
publication entitled "Ranges in Chemical Concentrations in 
Sediments Associated with Adverse Biological Effects", flarine 
Pollution Bulletin. Vol. 24, No. 1, 1992. Therein, he summarizes 
the deviations in the NOAA ERLs and ERMs stating: 

The ranges in concentrations may represent fortuitous 
flukes, since the variables that control bioavailability 
of sediment toxicants were not accounted for and 
differences in analytical methods, biological tests, 
sediment regimes, etc., occurred among the studies. . . 
In acdition, data derived in fresh water, estuarine, and 
marine studies were treated equally, despite, the 
possibility that bioavailability may differ remarkably 
between the two regimes. 

Marine Pollution Bulletin. Vol. 24 at p. 43. 

Mr. Long concluded that the evaluation of a hodgepodge of data 
in the NOAA report, collected from different approaches, 
laboratories and techniques, was analogous to comparing "grapes and 
watermelons". He viewed this type of comparison as "symptomatic of 
the current status of )cnowledge regarding the degree of sediment 
contamination that is associated with measures of biological 
effects" and advocated the development of techniques beyond those 
that are currently available. 
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4. If the Agency Still Has Reservations About Surface 
Water Remedial Alternative B, We Recommend the Performance 
of a Benthic Study and the Consideration of Factors 
Affecting Bioavailabilitv ^ _ 

Because of the drawbacks of dredging stream seqnB^nts, any 
decision to expand the proposed remediation of stream sediisents 
should be based upon consideration of whether the benthic community 
has been adversely affected by the Site. A suitable study would 
compare community parameters such as species diversity, taxa 
dominance, species abundance, and spatial distribution in a control 
area unaffected by the Site to similar parameters in the 
potentially impacted stream sediments. Remedial decisions could 
then be based on statistically supported Qifferences, if any, in 
the benthic community parameters. The benefit of such a study is 
that the adverse impacts of dredging would not bb risked without 
prior demonstration of an adverse impact of the discharges from the 
Site upon the receptor ecosystem. 

We also recommend the collection and analysis of data to allow 
the evaluation of bioavailability of lead in the stream sediments. 
Such data to be collected would include sediment type and 
properties, including organic matter content and acid volatile 
sulfide concentration, pH, salinity, and oxidation-reduction 
potential. 

s . Cgr>gmgipn 
As you discussed with Stephen Holt, we look forward to meeting 

with the Agency personnel to discuss this matter further. We 
envision a technical discussion with input from KL's 
ecotoxicologist, as well as other engineers and scientists. Please 
call Mr. Holt at (609) 443-2405 at your earliest convenience to 
discuss dates for this meeting. 

Very Truly Yours, 

OABRIEN & GERE ENGINEERS, INC. 

ines M. O'Loughlin, pfx. 
Senior Project Engineer 

JMO:SWH:bg 
Attachment 

Mr. Michael Gilbert, USEPA, Original + 5 copieis 
Mr. Paul Harvey, NJDEPE, 6 copies 
Mr. Stephen W. Holt, 1 copy 
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bcc: R. Machado 
R. OSIan 
J. Rhea 
J. Schlesinger 
J. Smith, Esq. 
C. Pal, Esq. 
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1 July 1992 Dale: 

File: 2844.014 

Copies': ^ Farmer 
E-Michalcnko 

KL INDUSTRIES INC. 
PEDRICKTOWN. NEW JERSEY 

CRmCAL REVIEW OF THE APPUCATION OF NOAA EFFECTS RANGE VALUES TO 
ESTABUSH LEAD CLEAN-UP LEVELS IN AQUATIC SEDIMENTS 

BACKGROUND 

The National Oceanic and Atmospheric Administration (NOAA) annualiy samples and chemically 
analyzes marine and estuarine sediments from approximately 200 sites throushout the United 
States. This sampEng and analysis effort is conducted as part of the National Status and Trends 
(NSitT) program and includes the analysis of sediments for trace metals, petroleum hydrocarbons, 
and sj'nihetic organic compounds. The principal objective of the NS&T program is to characterize 
the chemical conditions at the sites and to establish temporal trends in pollutant levels^''. The 
effects of chemical concentrations on the native biological community has not been measured at the 
majority of the sites in the NS<tT program. 

In an attempt to prioritize the sites within the NSiSLT program for intensive regional surveys, NOAA 
developed guidelines for evaluating the potential for chemically induced biological effects of 
contaminated sediments'. The overall approach consisted of: 

•tsse.mbling and reviewing the technical literature for information in which adverse 
biological effects of sediment contaminants were calculated, measured, or could be derived, 

^ Naiional Oceanic and Atmospheric Administration. 19S7. National Status & Trends Pro^rnm 
for marine envirnnmentnl oiinlitv. ?rogres!< rer^nrt and preliminary a.̂ î eî xment of findinp̂ ^ nf the 
l->{;nthic.<:iirveill:inyeprniect-l9ft4. Rockville, MD. Office of Oceanography and Marine Assessment. 

' National Oceanic and Atmospheric Administration. 198S. Progress Report. A summary nf 
.^elected data on chemical cnnTaminntion in .sediment.'̂  collected during 19S4. 19R5. lORfi. and 19S7. 
NOAH Technical Memorandum NOS OMA 44. Rockville. MD 

' National Oceanic and Atmospheric Administration. 1990. The notentl.-il for hinlnî ie.-il effects 
of sediment-.'^orhed contaminants tested in the National Status and Trends Progmrn Technical 
Memorandum .NOS OMA 52. Office of Ocean and Marine Assessment. Rockville, MD. 
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• determine ranges of concentrations in which biological effects were likely to occur, and 

• evaluate chemical data from the NStLT program sites with respect to established 
concentrations ranges estimated to produce biological effects. 

The technical literature reviewed included reports which documented controUed laboratory' studies 
of biological effects of sediments containing individual compounds, Ciilcuiations of sediment qu:iii:y 
criteria based upon equilibrium partitioning concepts, and field studies in which simultaneous 
measuremenu of chemical concentration and biological effects were measured. 

Specific diemical concentrations observed or predicted to pose an adverse biological efl'ect were 
sorted and an apparent effects threshold, lov '̂er 10 percentile concentration, and median 
concentrations were identified for a number of chemicals. The lower 10 percentile concentrations 
were identified as the Effects Range-Low (ER-L) values and the median concentration in the sorted 

' list were identified as the Effects Range-Median (ER-M) values. 

"NOAA explicitly states that the ER-L and ER-M were not intended to he used as NOAA standards 
or criteria, but were simply developed as a means of assessing the NSiLT data. 

A number of different approaches for establishing effects based sediment quality values were 
employed for the analytes in the NS&T program. These different approaches included: 

• background approach (BA), 
•sediment/water equilibrium partitioning approach (EP), 
•spiked sediment bioassay approach (S5B). 
•screening level concentration approach (SLC). 
•apparent effects threshold approach (AET), and 
•biocffects/contaminant co-occurrence analyses approach (COA). 

The approach employed by NOAA in establishing ER-L and ER-M values assumes that data from 
several sediment quality criteria approaches would establish patterns between chemical 
concentrations and biological effects and would, therefore, be a more robust measurement of 
biological effects than numbers derived from a single approach. 

F.R.T.ANnnR.MrORT.F.An , 

An ER-L and ER-M for lead were established from 47 observed or calculated biologicil effects 
values from a number of sites. These values were established from the following approaches: 

O'BRIEN & GERi 
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APPROACH : : N 0 . OF 
APPLICATIONS 

AET 

EP 

COA 
SBaDSSEBB 

..TOTAL 

38 

47 

PERCENT : 
OF TOTAL 

14 

Sl 

100 

The technical merit of the NOAA technique for establishing the ER-L and ER-M values lies in the 
integration of multiple approaches to establish biological effects-based sediment chemical 
concentration values. However, the technical literature for lead is limited to three approaches: 
AET. EP, and COA. Of these, the COA ipproach accounts for 81 percent of the database. 
Therefore, the ER-L and ER-M values derived for lead are biased toward values predicted from 
the COA approach. The COA approach includes a number of inherent assumptions regarding co-
measurement of biological effects and chemical concentrations which limits its application in 
chemically complex environmental settings. Finally, the database for lead does not contain a single 
reference for an SSB derived biological effects level. An SSB value could be used to verify values 
obtained by other approaches. 

The biocffects/contaminant 
field collected data for both 
includes the calculation of 
associated biological effects 
significant to note that, the 
estahli.sh ER-L and ER-M 
thresholds. 

co-occurrence analysis or COA approach involves the application of 
chemical concentration and observed biological effects. The approach 
the centrality of the chemical data (e.g. means, medians, etc.) with 
observations (high, intermediate, and low indications of effects). It is 
data used to calculate the COA effects values ultimately employed to 
values were collected for purposes other than determining effects 

The principal concerns with the COA approach of establishing sediment quality criteria are: 

•its inability to describe Ciiuse and effect relationships, 

•its lack of independent validation, and 

• its inability to describe differences in bioavailability of chemicals in different sediments. 

O'SRiEN & GSRE 
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The first concern regarding the COA approach originates from the inherent assumption that the 
chemicals quantified in the studies include those responsible for the observed biological effects. 
Chemicals not included in the analytical program for a given site may have been acting singly or 
synergisticalJy with other chemicals to induce the observed effect. 

The second concern is important because the COA approach assumes that the effects of the 
chemical compounds in question have an adverse effea in excess of that caused by the natural 
ecological stress inducing factors at the site. An independent validation of the COA observations 
such as an SSB conducted with suitable controls is desirable to filter out the effecu of natural 
physicochemicul stresses at the site. 

The third concern is important because of the heterogeneity of aquatic sediment systems and the 
variability in factors controlling bioavailability and consequently biological effects. The 
bioavailability of chemicals in sediments are controlled by a number of factors including: sediment 
organic matter content, redox potential, pH. and in the case of trace metals, the presence of 
precipitant such as carbonate and sulfides. Sulfide concentrations are particularly important in 
controlling the bioavailability of trace metals in anoxic environments.* 

SUMMARY 

The ER-L and ER-M values were developed by NOAA solely for the purpose of assessing the 
NS&T data. NOAA explicitly states that these values should not he applied ns sediment cleanup 
or quality criteria. Furthermore, the ER-L and ER-M values derived for lead are biised primarily 
on the COA approach for establishing biological induced effects of chemicals. This approach has 
a number of technical limitations with regards to establishing cleanup level for sediments. 

The ER-L and ER-M values derived from the NOAA database should not used as a basis for 
establishing sediment cleanup goals at the Pedricktown, New Jersey site. 

* DIToro, D.M., and others. 1990. Toxieitv of cadmium sediment.s: the role of Aeid Volatile 
.sulfide environmental toxicolog\' and chemistry 9:14^7-1502. 



THOMPSON ASSOOAIES 
U & Route 130. Box ISS A 

Pedricktown, NJ . 01067 

SeptRBberlfi, 1993 

Mr. Stephen W. Holt 
CORPORATE ENVIRONMENl AL SERVICES 
NL INDUSTRIES, INC 
P.O. Box 1090 
Wykofb Mm Road 
HghBtowB, N.J.0tl520 

Re: Access for NL PlpcUnt to Delaware River 

Dear Mr. Holt: 

Thia letter wiD eonfinn our diacanion regarding your r«que« for aidhoriznion for a p^diiw 
••Mment on oar properly. Wc undemBid thai the Fedridctows Site Oroop (*PSG*X • poup of 
compania identified by die U.SXr .A.» potenutOy rceponiible pertki for (he Pedricktown Site, 
is »edcing to acquire tfc» necessary easenicnti to aQow PSU to construct aad operale a water 
diKKerse pipefine between the funner NL Izwtuatriea, Inc. SHc in Pedricktown, NJ . and the 
Delaware RKrr. The jvpeline is planned to be constructed as part of the remediation adivitiBS 
directed by (he U.S.EJP. A al the NL Induatries SupeiUDd Site We undentand that as eaiaEneoi 
lor das ^peline requirci the consent and cooperation of Tbompeon Associstea, aince our propcny 
fiei between the fonner NL Site and the Delaware River. 

Wc acknowledge that you have djscuewd (he proposed pipeline caacmeni with ua and have 
gfven ua prtlimirury infonrution inchiding • site sketch showing the propoied path. Based upon 
thii preHminaiy infomutiun. wc hs\« BO objection to entering into a^oiiation for the y anting of 
tuck aa eaaement 

snctnty ywn, 
THOMPS0»ASSPCUTES 

HASipc 
ccMike Tetia, RASILE, TESTA A TJiSIA 

fie 

SEP 17 -93 I4:4B 1 683 299 SEBB PME-BeS 



el/17/« ie:23 ©lOI 211 »431 IFC PQRIOOTWN iJOOl/OOl 

P.O. l e i 400 
Rtt. ^30 t Pereupin* Rd. 
Pedricktown, New Jersey 01067 
iO»-2M-5400 

Hr. Stephen V. Holt 
Corporate Environaental Services 
KL Industries, Ine. 
P.O. Box 1090 
Vykoffs Mill Road 
Hightatown. Hev Jersey 08520 

Re: Easescnt for Treated Effluent Pipeline To the Delaware liver 

Dear Mr. Holt: 

This letter is to eonfirn the discussions.you hid with our Mr.'Jia Kiel, 
Manager of Environaental Affairs, for The (̂ on Ceapany Pedricktovn 
Facility on Septaaber 9, 1993 regarding your request for an easeaent for a 
treated effluent pipeline on property owned by The (}eon Coapany. As per 
the Superfund Proposed Plan for KL Industries, Ine. Operable Unit One 
Pedricktown, Salea County, New Jersey dated July 1993» it la anticipated 
that the Pedricktown Site Group (PSG), a group of coapanlas identified by' 
the O.S.EPA as potentially rasponsibla parties for tha II Industries Inc. 
Pedricktown site, will seek to acquire the neeassary aaaaaenta te allow 
the PSG te construct and operate a treated effluent dlaeharge pipeline 
froa the foraer NL Industrias, Inc. Site, Pedricktown. New Jersey to the 
Delaware River. This pipeline would be eonstruetad aa part of the 
raaediatlon aetlviitlas directed by the U.8.ZPA at tha NL Industrias 
Superfund Site. The Geon Coapany reeognisa that aueh a pipeline would 
require the consent and cooperation of any property owner between the KL 
Site and the Delaware River plus all the appropriate environaental and 
construction peraits. 

The proposed pipeline easeaent path la tentatively'adjacent to The Geon 
Coapany property Block #39 Lot #19 and through Block 39 Lot #16 as per the 
attached NSNJ INC/NL SITS drawing. Based on this prellainary inforaation 
and subject to a autually acceptable agreeaent between the involved 
parties, The Geon Coapany hereby expresses Its intent to actively discuss 
with the intent to grant such an easeaent to PSG. 

Please contaet Mr. Jia Kiel to Initiate feraal discussions regarding the 
proposed pipeline easeaent. 

Sincerely, 

Villiam Fults 
Pedricktown Plant Manager 
The Geon Coapany 

ec. Jia Kiel 
Jia Lewis 

NL 
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NL INDUSTRIES INC. SITE 

STATEMENT OF WORK 

A. THE WORK TO BE PERFORMED 

As described in greater detail below, the Work to be 
performed under this Consent Decree for the NL Industries, 
Inc. Superfund Site (Site) shall include, but shall not be 
limited to, the following elements: 

1. The Remedial Action (RA) which shall implement the 
Selected Remedial Alternative for soil, sediment and 
groundwater described in the July 1994 Record of 
Decision (OUl-ROD) (Selected Remedial Alternative) and 
developed in the Remedial Design (RD) conducted 
pursuant to Administrative Order on Consent, Index No. 
II-CERCLA-96-0108 (AOC); 

2. The Removal Action for soil and sediment in and 
adjacent to the West Stream at the Site, described in 
the September 15, 1995 Action Memorandum (Action Memo). 
Elements of the RA and Removal Action are outlined 
below: 

a. Remedial Construction (RC) of.the Selected Remedial 
Alternative and Removal Action. The major 
components of the Selected Remedial Alternative and 
the Removal Action are as follows: •. 

- Excavation of all soils contaminated with lead 
above the remedial action objective of 500 parts 
per million (ppm) ,' treatment via 
solidification/stabilization of those soils 
classified as hazardous under the Resource 
Conservation and Recovery Act, and disposal of the 
treated soils along with non-hazardous soils-in a 
landfill to be constructed on the Site; 

- Removal of contaminated stream sediments above 500 
ppm of lead from the East Stream and drainage 
channel north of Route 130 and treatment/disposal ' 
of the sediments in a manner similar to that 
described for soils above; 

- Excavation and disposal of soils from the West 
Stream and its floodplain which are contaminated 
above the 500 ppm cleanup level for lead; 



- Extraction and treatment of contaminated 
groundwater with direct discharge of the treated 
groundwater to the Delaware River; and 

- Appropriate environmental monitoring to ensure the 
effectiveness of the remedy. 

b. Operation and Maintenance (O&M) of the Selected 
Remedial Alternative; 

c. Implementation of the Wetlands Mitigation and 
Restoration Plan developed during the RD in order to 
minimize adverse impacts and offset wetland losses 
resulting from execution of the RA and Removal 
Action; and 

d. Post-Remediation monitoring of the Selected Remedial 
Alternative for a period of five (5) years after the 
U.S. Environmental Protection Agency (EPA) certifies 
that the Site groundwater cleanup goals, as 
specified in the OUl-ROD, have been achieved. 

B. COMMITMENT OF SETTLING DEFENDANTS 

Settling Defendants shall finance and perform the Work in 
accordance with this Consent Decree, including all tasks set 
forth in this Statement of Work (SOW) and all terms, 
conditions.and schedules set forth herein or developed and 
approved hereunder. The Work shall be performed in a manner 
consistent with the OUl-ROD, the EPA-approved RD, and the 
Action Memo, which set fprth requirements for the Work. 

C. PROJECT SUPERVISION/MANAGEMENT 

1. SUPERVISORY PROFESSIONAL ENGINEER 

The RC Work, O&M Work, and any other technical work 
performed by Settling Defendants pursuant to this 
Consent Decree shall meet any and all requirements of 
applicable federal, state and local laws and be 
performed under the direction and supervision of a 
qualified licensed professional engineer, the 
Supervisory Engineer. Prior to the initiation of any 
such work, and consistent with Section D.l, Settling 
Defendants shall notify EPA, in writing, of the name, 
title, proposed responsibilities and qualifications of 
the Supervisory Engineer, and the names of all 
contractors and subcontractors proposed to be used in 



the development and implementation of the' Work to be 
performed by those parties. All plans and 
specifications and all completed Work shall be prepared 
under the supervision bf, and signed and certified by, 
a licensed New Jersey professional engineer. Selection 
of any such engineer, contractor or subcontractor shall 
be subject to approval by EPA. (See Sections D.l. 
below.) 

2. PROJECT COORDINATOR 

The Project Coordinator shall be responsible for the 
day to day management of all Work to be performed 
pursuant to this Consent Decree. The Project 
Coordinator shall have adequate technical and 
managerial experience to manage all Work described in 
this SOW and under this Consent Decree including having 
knowledge relating to all activities at the Site. The 
Project Coordinator shall not be an attorney. The 
Project Coordinator shall be knowledgeable at all times 
about all matters relating to activities regarding the 
RA and Removal Action. The Project Coordinator shall 
be the primary contact for EPA on all matters relating 
to Work at the Site and should be available for EPA to 
contact during all working days. 

D. REMEDIAL ACTION AND REMOVAL ACTION 

1. REQUIREMENTS 

a. . Within ten (10) calendar days after lodging of 
this Consent Decree or thirty (30) calendar days 
of EPA's approval of the Final RD Report prepared 
pursuant to the AOC, whichever is later. Settling 

' Defendants shall award a contract for construction 
of the RA and Removal Action to an appropriate 
contractor(s). Within thirty (30) calendar days 
of award of contract, the Settling Defendants 
shall submit a Remedial Action Work Plan (RAWP) 
for RC activities to EPA and the State of New 
Jersey (State). The RAWP shall include, at a 
minimum, the following items: 

i. Any requests for modification of the approved 
Final RD Report based on construction methods 
identified by the contractor(s), or 
modification of the RC or Removal schedule 
presented in the Final RD Report; 



ii. A Site Management Plan for the RC (SMP). The 
SMP shall be an overall plan which shall 
identify the Project Coordinator, Supervisory 
Engineer, contractors and subcontractors, and 
their respective responsibilities for 
performance of the RC. The SMP shall include 
a list of all individuals expected to 
participate in the RC. The responsibilities 
of each key manager, engineer, architect, 
scientist or technician shall be provided, as 
well as a curriculum vitae. A provision shall 
be included in the SMP providing for the 
submittal of supplemental information to EPA 
for approval prior to the involvement of 
additional key personnel in the RC. The SMP 
shall also include, at a minimum, the 
following items-: . 

(1) Identification of all off-Site 
facilities proposed to be used to manage 
hazardous substances, pollutants, 
contaminants, or other materials from 
the Site resulting from the RC Work. 
For each facility, the proposed 
materials and methods of management 
shall be described; 

(2) Discussion of the methods by which 
construction operations shall proceed. 
Discussion shall include the following: 

(a) Timing of and manner in which 
activities shall be sequenced; 

(b) Preparation b.f the Site including 
security, utilities, 
decontamination facilities, 
construction trailers, equipment 
storage and construction of 
roadways; 

(c) Coordination of construction 
activities; 

(d) Site maintenance during the RC 
Work; 



(e) Coordination with local authorities 
regarding contingency planning and 
potential traffic obstruction; and 

(f) Entry and access to the Site during 
the construction period(s) and 
.periods of inactivity, including 
provisions for decontamination, 
erosion control and dust control. 

(3) Discussion of construction quality 
control. This discussion shall include 
the following: 

(a) Methods of performing the quality 
control inspections, including when 
inspections should be made and what 
to look for; 

(b) Control,testing procedures for each 
specific test. This includes 
information which authenticates 
that personnel and laboratories 
performing the tests are qualified 
and the equipment and procedures to 
be used comply with applicable 
standards; 

(c) Procedures for scheduling and 
managing submittals, including 
those of subcontractors, off-Site 
fabricators, suppliers, and 
purchasing agents; and 

(d) Reporting procedures, including 
•frequency of reports and report 
formats. 

(4) An updated Health and Safety/Contingency 
Plan (HASCP)' for the RC phase of the 
Work. The HASCP for the RC Work shall 
be developed by Settling Defendants to 
address -the protection of public health 
and safety and response to contingencies 
that could impact public health, safety 
and the environment during the RC Work. 
The HASCP shall satisfy the requirements 
of the "Occupational Safety and Health 
Guidance for Hazardous Waste Site 



Activities," (October 1985, DHH 5 NIOSH 
Publication No. 85-115), the 
Occupational Safety and Health 
Administration, U.S. Department of Liabor 
(OSHA) requirements cited below and EPA 
Standard Operating Safety Guides, dated 
June 1992. 

Site activities involving inspections, 
investigations and remedial activities 
shall be performed in such a manner as 
to ensure the safety and health of 
personnel so engaged. All Site 
activities shall be conducted in 
accordance with all pertinent general 
industry (29 C.F.R. §1910) and OSHA 
construction standards (29 C.F.R. 
§1926), as well as any other applicable 
State and municipal codes or ordinances. 
All Site activities shall comply with 
those requirements set forth in OSHA's 
final rule entitled "Hazardous Waste 
Operations and Emergency Response,"'29 
C.F.R. §1910.120, Subpart H, as set 
forth in the Federal Register of March 
6, 1989. The HASCP shall include, at a 
minimum, the following items: 

(a) Plans showing the location and 
layout gf any temporary facilities 
to be constructed on or near the 
Site; 

(b) Description of the known hazards 
and evaluation of the risks 
associated with the Site and the 
potential health impacts related to 
the Site activities; . 

(c) List of key personnel and 
alternates responsible for Site 
safety, response operations and 
protection of the public; 

(d) Description of levels of protection 
(based on specified standards) to 
be utilized by all personnel; 



(e) Delineation of work, 
decontamination and safe zones, and 
definitions of the movement of 

, zones; 

(f) Description of decontamination 
procedures for personnel and 
equipment, and handling and removal 
of disposable clothing or 
equipment; 

(g) Incidental emergency procedures 
, which address emergency care for 
personnel injuries and exposure 
problems, and containment measures. 
These procedures shall include 
evacuation routes, internal and 
external communications procedures 
and procedures for response to 
fires and explosions. Local 
agencies with the capability to 
respond to emergencies shall be 
identified and their capabilities 
shall be described; 

(h) Description of the personnel 
medical surveillance program in 
effect; 

(i) Description of monitoring for 
personnel safety; 

(j) Description of routine and special 
personnel training programs; and 

(k) Description of an air monitoring 
program to determine concentrations 
of airborne contaminants to which 
workers on-Site and to which 
persons at the Site boundary may be 
exposed. 

EPA will either approve the RAWP or require 
modification of it in accordance with the 
procedures set forth in Section XI o,f this Consent 
Decree. 



c. At least thirty (30) calendar days prior to 
initiation of any RC activity, the Settling 
Defendants shall submit the name and 
qualifications of the Independent Quality 
Assurance Team (IQAT) for approval by EPA. The 
IQAT is used to provide confidence to the Settling 
Defendants that the selected remedy is constructed 
to meet project requirements. The IQAT implements 
the RC Quality Assurance Plan by selectively 
testing and inspecting the work of the RC 
Constructor. The IQAT shall be "independent" and 
autonomous from the 'RC Constructor, and may come 
from within the ranks of the Settling Defendants' 
own staffs, the RD Professional organization, or 
through a separate contractual relationship with a 
private consulting entity. EPA's approval will be 
based on professional and ethical reputation, 
previous experience in the type of quality 
assurance activities to be implemented, and 
demonstrated capability to perform the required 
activities. In addition, EPA's approval will be 
based on the requirement for independence between 
the IQAT and the RC Contractor. The submitted 
information about the.IQAT contractor shall 
include a written statement of qualification in 
sufficient detail to allow EPA to make a full 
evaluation of the contractors' qualifications and 
facilities. 

PERFORMANCE OF REMEDIAL CONSTRUCTION WORK 

a. Upon receipt of EPA's written approval of the 
RAWP, Settling Defendants shall perform the RC in 
accordance with the RAWP and the approved Final RD 
Report, which includes the approved RC schedule. 

b. During performance of the RC, Settling Defendants 
may identify and request approval from EPA for 
changes to the approved RAWP, Final RD Report and 
construction schedule as necessary to:complete the 
work. . EPA will either approve, disapprove or 
require modification of any requests for changes 
in accordance with the procedures set forth in 
Section XI of this Consent Decree. 



PHOTOGRAPHS 

Settling Defendants shall furnish photographs and 
slides to EPA that, record the progress of the RC 
including, at a minimum, the important features of the 
Site prior to the, commencement of the RC Work, RC 
activities for the various tasks, and the appearance of 
the Site after the RC Work has been completed. Such 
photographs and slides shall be developed expeditiously 
and shall be submitted as part of the monthly progress 
report for the month in which the photographs are 
taken. 

OPERATION AND MAINTENANCE PLAN 

a. No later than one hundred twenty (120) calendar 
days prior to the scheduled completion date of the 
RC phase of the Work, Settling Defendants shall 
submit to EPA and the State an Operation and 
Maintenance (O&M) Plan. 

b. The O&M Plan shall include, at a minimum, the 
following: 

i. A Site Management Plan for O&M activities. 
(See Section D.l.a.ii., above, for SMP 
requirements.) The SMP for O&M activities 
shall identify all off-Site facilities 
proposed to be used to manage hazardous 
substances, pollutants, contaminants, or other 
materials from the Site resulting from the O&M 
work. For each facility, the proposed 
materials and methods of management shall b6 
described; 

ii. A Sampling, Analysis and Monitoring Plan 
, (SAMP) for O&M activities. These activities 
shall include, but are not limited to the 
collection of groundwater and groundwater 
treatment system influent and effluent 
samples, sediment samples, and any samples 
necessary for maintenance of the landfill. In 
order to assure appropriate sampling and 
analysis is performed, Settling Defendants 

' should assure the following: 

(1) All sampling and monitoring shall be 
performed in accordance with the "Region 



II CERCLA Quality Assurance Manual," EPA 
Region II, Revision 1, dated October 
1989, or latest version. All testing 
methods and procedures must be fully 
documented and referenced to established 
methods or standards. 

(2) The SAMP for O&M activities shall, 
include, at a minimum, the following 
items: 

(a) An explanation of the sampling, 
analysis, testing, and monitoring 
procedures that will produce data 
for the O&M phase; 

(b) A detailed description of the 
sampling, analysis, and testing to 
be performed, including sampling 
methods, analytical and testing 
methods, sampling locations and 
frequency of sampling; 

(c) A map depicting sampling locations; 
and 

(d) A schedule for performance of 
specific tasks. 

(3) Additional sampling locations, testing, 
and analysis subsequently identified 
shall be submitted as an addendum to the 
SAMP. 

iii. A Quality Assurance Project Plan for O&M 
activities. The QAPP shall be completed in 
accordance with the "Region II CERCLA Quality 
Assurance Manual," EPA-Region II, dated 
October 1989, or latest version, and all other 
guidance as specified in Section VIII. of this 
Consent Decree. In order to provide quality 
assurance and maintain quality control with 
respect to all samples collected during the 
O&M Work, Settling Defendants shall ensure the 
following: 
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(1) The QAPP shall include, at a miiimum, 
the following items: 

(a) Title Page 
(b) Table of Contents 
(c) Project Description 
(d) Project Organization and 

Responsibility 
(e) Quality Assurance Objectives 
(f) Sampling Procedures 
(g) Sample Custody and Document Control 
(h) Calibration Procedures and 

Frequency 
(1) Analytical Procedures 
(j) Data Reduction, Validation and 

Reporting 
(k) Internal Quality Control Checks and 

Frequency 
(1) Performance and Systems Audits 
(m) Preventive Maintenance 
(n) Specific Routine Procedures Used 

to Assess Data, Precision, Accuracy 
and Completeness 

(o) Corrective Action 
(p) Quality Assurance Reports to 

Management; 

(2) Settling Defendants shall use quality 
assurance procedures and chain-of-
custody procedures in accordance with 
standard EPA protocol; 

(3) Settling Defendants shall ensure, prior 
to engagement of a laboratory for the 
analyses of samples, that the laboratory 
is either a participant in good standing 
in EPA's Contract Laboratory Program 
(CLP), or that the laboratory can 
demonstrate its ability to perform all 

. tasks required under the CLP; 

(4) In the event that the laboratory 
utilized by Settling Defendants is not 
CLP-certified for a relevant set of 
parameters. Settling Defendants shall 
ensure that the laboratory will analyze 
performance evaluation samples submitted 
by EPA for those parameters for quality 
assurance purposes; 
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5) Settling Defendants shall ensure that 
the laboratory utilized for analyses of 
samples performs all analyses according 
to accepted EPA methods as documented in 
the "Contract Lab Program Statement of 
Work for Organic Analysis (3/90)," or 
latest revision, and the "Contract Lab 
Program Statement of Work for Inorganic 
Analysis (3/90)," or latest revision, or 
other EPA approved methods; 

6) Upon receipt from the laboratory. 
Settling Defendants shall promptly 
validate all analytical data and shall 
promptly .submit to EPA the validation 
package (checklist, report and Form #1 
containing the final data), prepared in 
accordance with the provisions of 
Section D.4.b.iii(7), below; 

7) Settling Defendants shall ensure that 
all analytical data are validated 
according to the procedures stated in 
the "EPA' Region II Contract Lab Program 
Organics Data Review and Preliminary 
Review (SOP #HW-6, Revision 11)," dated 
June 1996 or the latest revision, and 
the "Evaluation of Metals Data for the 
Contract Laboratory Program (SOP #HW-2, 
Revision 11)," dated January 1992 or the 
latest revision, or EPA approved' 
equivalent procedures; 

8) Upon request by EPA, Settling Defendants 
shall promptly provide EPA with' any 
prevalidated results of all sampling 
and/or tests or other data generated by 
Settling Defendants with respect to the 
implementation of this Consent Decree. 
These prevalidated results should be 
stamped to indicate that they are draft 
or preliminary; 

9) All analytical data shall be submitted 
in a CLP deliverables format, of in a 
similar approved format, to EPA and to 
the State; 
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(10) Settling Defendants shall ensure that 
all contracts with the laboratory 
utilized by Settling Defendants for 
analyses of samples provide for access 
of United States Government personnel 
and authorized representatives of the 
United States for the purpose of 
ensuring the accuracy of laboratory 
'results related to the Site; and 

(11) Settling Defendants shall require full 
CLP deliverables from the laboratory for 
the analytical data from groundwater 
monitoring during the two year period of 
drinking water standard attainment. 
(See Section E.2., below.) Upon EPA's 
request, Settling Defendants shall 
submit to EPA the full CLP documentation 
for this sampling. 

iv. A HASCP for O&M activities. (See Section 
D.l.a.ii.(4) for HASCP requirements.) 

V. A description of the routine O&M for the 
groundwater extraction, treatment and 
discharge system including a description of 
tasks for operation, tasks for maintenance, 
and prescribed treatment or operating 
conditions. In addition, maintenance of the 
landfill should be discussed; 

vi. A description of potential operating problems 
and remedies to. such problems; 

vii. A description of alternative O&M in the event 
of system failure; 

viii. A schedule for.equipment replacement; 

ix. A detailed description of the appropriate 
sampling, storage, treatment or disposal of 

. hazardous wastes generated from the on-Site 
groundwater treatment system; and 

X. An O&M schedule that identifies the frequency 
of O&M activities and the timing of O&M 
activities. 

c. EPA will either approve the O&M Plan, or require 
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modification of it, in accordance with the 
procedures set forth in Section XI of this Consent 
Decree. 

d. Modifications to the approved O&M Plan may be 
submitted to EPA for consideration upon completion 
of the RC or thereafter if Settling Defendants 
demonstrate that such modifications would enhance 
and/or maintain the cleanup of groundwater, soils 
and sediment or the monitoring of such cleanup. 

e. EPA will either approve, disapprove, or require 
modifications of any requests for modification of 
the O&M Plan, in accordance with the procedures 
set forth in Section XI of this Consent Decree. 

5. NOTICE OF COMPLETION AND FINAL REPORT FOR THE REMEDIAL 
CONSTRUCTION 

a. Within fourteen (14) days after the Settling 
Defendants assert that the RC is substantially 
complete, the Settling Defendants and their 
contractor(s) shall be available to accompany EPA 
personnel and their representatives on a pre-final 
inspection of the Work. The pre-final inspection 
shall consist of a walk-over of the Site to 
determine the completeness of the RC, and its 
consistency with the RD Report, the Consent 
Decree, the requirements of the OUl-ROD, the 
requirements of the Action Memo, and applicable 
Federal and State laws, rules and regulations. 

b. Following the pre-final inspection, EPA will 
either specify the corrective measures necessary, 

3 or will determine that the RC is complete. If EPA 
requires corrective measures, the Settling 
Defendants shall undertake the corrective measures 
in accordance with a schedule approved by EPA. 
Within fourteen (14) days after completion of the 
corrective measures, the Settling Defendants and 
their contractor(s) shall be available to 
accompany EPA personnel and their representatives 
on an inspection of the Site as described in the 
above paragraph. Following this inspection, EPA 
will provide further directions and/or 
notifications as provided above. 
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Within sixty (60) calendar days after EPA 
determines that RC has been completed, the 
Settling Defendants shall submit to EPA a Final 
Report for the Remedial Construction (RC Final 
Report). The RC Final Report shall include the 
following sections: 

i. A Notice of Completion section shall be 
provided indicating that the RC has been 
completed in compliance with the requirements 
of the EPA-approved RD Report, the OUl-ROD, 
the Action Memo and the Consent Decree. The 
Notice of Completion shall be signed by a 
qualified licensed professional engineer 
meeting any and all requirements of applicable 
Federal and State laws, and shall certify that 
the RC work has been completed in full 
satisfaction of the requirements of the 
Consent Decree, this SOW, and all plans, 
specifications, schedules, reports, and other 
items developed hereunder. 

ii. A Construction Quality Control section shall 
be included which provides a summary of the 
implementation of the Construction Quality 
Control Plan as well as assurance that the RC 
was completed in compliance with the Final RD 
Report, the Consent Decree, the OUl-ROD and 

, , the Action Memo. 

iii. A Construction Activities section shall be 
included in the RC Final Report. This section 
should include a narrative description of the 
construction activities undertaken for the RA 
and Removal Action (e.g., quantities ~ 
excavated, cleanup levels achieved, materials 
and/or equipment used, etc.) The name and 
role of the major design and remedial 
construction contractors should be provided. 

' A verification that all equipment used during 
the RC has been decontaminated, dismantled and 
removed from the Site should also be provided. 
If the Selected Remedial Alternative and 
Removal Action, as implemented, differs.in any 
way from the approved plans and specifications 
of the Final Remedial Design Report, such 
modifications shall be reported, and "as 
built" plans and specifications shall be 
provided showing all such modifications. The 
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reasons for all such modifications shall be 
described in detail. The "as-built" drawings 
shall be signed and stamped by a professional 
engineer. 

•iv. A section which documents the pre-final and 
final inspections conducted by the Settling 
Defendants and EPA shall be included in the RC 
Final Report. This section should include a 
brief description of the deficient 
construction items (punchlist) reported and 
resolved during the pre-final and final 
inspections and a list of attendees at the 
inspection(s). The final resolution of all 
deficient items should be documented. 

V. The RC Final Report shall include a 
certification statement, signed by a 
responsible corporate official of one or more 
of the Settling Defendants or by the Settling 
Defendants' Project Coordinator, which states 
the following: 

"To the best of my knowledge, after thorough 
investigation, I certify that the information 
contained in or accompanying this submission 
is true, accurate and complete. I am aware 
that there are significant penalties for 
submitting false information, including the 
possibility of fine and imprisonment for 
knowing violations." 

vi. A section should be included in the RC Final 
Report which discusses the highlights of the 
O&M Plan, and provides insight into potential 
problems/concerns. 

d. EPA will either approve the Remedial Construction 
Report, require modification, and/or require 
corrective measures to fully and properly 
implement the RC. 

OPERATION AND MAINTENANCE 

Upon EPA's determination that the RC is complete. Settling 
Defendants shall perform O&M activities in accordance with 
the approved O&M Plan, which includes the O&M schedule. 
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1. POST-REMEDIATION GROUNDWATER MONITORING PLAN 

a. Within thirty (30) calendar days of the date on 
which all designated monitoring points first 
achieve cleanup standards subject to the 
provisions of Goals for Aquifer Restoration of 
Section E.2.a. herein, or within thirty (30) days 
of the date that EPA determines, in its sole 
discretion, that a ARARs waiver is granted. 
Settling Defendants shall submit to EPA and the 
State a Post-Remediation Groundwater Monitoring 
Plan. ^ , 

b. The Plan shall include, at a minimum, the' 
following: 

i. A Site Management Plan-for post-remediation 
activities. (See Section D.l.a.ii., above, 
for SMP requirements.) 

ii. A Sampling, Analysis and Monitoring Plan 
(SAMP) for post-remediation activities. (See 
Section D.4.b.ii., above, for SAMP 
requirements.) At a minimum, the SAMP should 
provide for initial groundwater sampling on a 
quarterly basis. 

iii. A Quality Assurance Project Plan for post-
remediation activities. (See Section 
D.4.b.iii., above, for QAPP requirements.) 
Settling Defendants shall require full CLP 
deliverables .from the laboratory for 
analytical data from groundwater monitoring 
throughout the five-year Post-Remediation 
Groundwater Monitoring period. Upon EPA's 
request, Settling Defendants shall submit to 
EPA the full CLP documentation for this 
sampling. 

iv. A Health and Safety/Contingency Plan for post-
remediation monitoring. (See Section 
l.a.ii,. (4), above, for HASCP requirements.) 

v. A post^remediation monitoring schedule that 
identifies the type and frequency of 
monitoring, and when these activities will 
commence. 

17 



c. EPA will either approve the Post-Remediation 
Monitoring Plan or will require modification of 
it, in accordance with the procedures set forth in 
Section XI of this Consent Decree. 

2. GOALS FOR AQUIFER RESTORATION 

a. The Performance Standards for aquifer restoration 
at the Site, as set forth in the OUl-ROD, are the 
drinking water standards. 

i. ' Settling Defendants shall operate the 
groundwater remediation system until the 
Performance Standards are attained in all 
designated monitoring points for two (2) 
consecutive years, or shorter period, if 
approved by EPA in its sole' discretion, or; 

ii. Following the operation of the groundwater 
remediation system for a period of two (2) 
consecutive years, or a shorter period if 
approved by EPA in its sole discretion, the 
Settling Defendants shall perform O&M of 
groundwater remediation system contingency 
measures (See Section E.2.b. for a description 
^ of contingency measures) until the Performance 
Standards are attained in all designated 
monitoring points for a period of two (2) 
consecutive years, or a shorter period if 
approved by EPA in its sole discretion, or; 

iii. Following the implementation of the 
contingency measures for a period of two (2)-
consecutive years, or a shorter period if 
approved by EPA in its sole-discretion, the 
.Settling Defendants may petition EPA for a 
technical impracticability (TI) waiver of one 
or more of the Performance Standards, 
consistent with EPA guidance, including, but 
not limited to, "Guidance for Evaluating the 
Technical Impracticability of Ground-Water 
Restoration (EPA/540-R-93-080)," and shall 
implement the Alternative Remedial Action, 
selected by EPA in its sole discretion, in 
conjunction with the^'issuance of the TI 
waiver. 
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Settling Defendants may submit a contingency 
measure petition to EPA in writing requesting 
authorization to amend the O&M Plan through the 
implementation of contingency measures if, based 
on a thorough analysis of the operation of the 
groundwater remediation system, the Settling 
Defendants believe the Performance Standards will 
not be achieved through continued implementation 
of the O&M Plan. Settling Defendants shall 
identify the need, based upon the above-mentioned 
analysis, for implementation of such measures, and 
shall propose, to EPA in such petition what 
measures they will implement to achieve the. 
Performance Standards. The contingency measure 
petition, unless otherwise directed by EPA, shall 
address design, construction, and O&M of the 
contingency measures, and shall include a schedule 
for implementation of those measures. 

i. During this review period. Settling Defendants 
shall continue to implement the O&M Plan until 
otherwise directed by EPA. 

ii. EPA will either approve the contingency 
measure petition or require modification of 
it, in accordance with the procedures set 
forth in,Section XI of this Consent Decree. 

iii. Settling Defendants shall implement the 
provisions of the contingency measure petition 
within thirty (30) days' of receipt of EPA's 
written approval of the contingency measure 
petition. 

. Settling Defendants may petition EPA to waive 
compliance with one or more of the Performance 
Standards based on a demonstration that it is 
technically impracticable, from an engineering 
perspective, to attain those standards. Settling 
Defendants shall not submit such a petition until 
they have implemented the contingency measures for 
at least two (2) years, or a shorter period if 
approved by EPA in its sole discretion. The 
Settling Defendants' petition shall include a 
request for the waiver of the pertinent 
Performance Standards. If the first petition is . 
rejected, submittal of subsequent petitions must 
be based on significant new information which 
could not have been developed at the time the 
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previous petition was submitted. The contents of. 
the petition shall include, at a minimmn, the 
information and analysis described below: 

i. A list of the Performance Standards for which 
waivers are being sought; 

ii. A description of the conceptual model for Site 
contamination, including geological, 
hydrogeologic, and geochemical 
characterizations. The sources, distribution, 
characteristics; migration potential, and 
quantities of contaminants present at the Site 
at the time of the petition shall be 
described. These descriptions shall • 
incorporate pertinent data obtained during 
design, construction, and operation of the 
groundwater remediation system, as well as 
other pertinent information obtained during 
any previous Site characterization efforts; 

iii. Comprehensive groundwater monitoring data and 
an evaluation of the groundwater remedy 
implemented, along with any other remediation 
actions performed which enhanced or affected 
this remedy. The petition should also 
demonstrate that the remedy has been designed, 
constructed, and operated in a manner which is 
consistent with the hydrogeologic and 
contaminant conceptual models of the Site, and 
that the groundwater remediation system has 
been modified or enhanced to the extent 
practicable by the implementation o'f 
contingency measures in order to improve its 
ability to achieve the Performance Standards; 

iv. A description of known or suspected 
groundwater contaminant sources at the Site. 
The petition should also describe source 
control and removal efforts, undertaken, and 
the effectiveness of those efforts; 

V. An analysis of the performance of the 
groundwater remedy which describes the spatial 
and temporal trends in groundwater contaminant 
concentrations within the groundwater plume. 
The petition shall discuss the 
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hydrogeochemical fcctors which influence the 
remedy's ability to achieve the Performance 
Standards, and Demonstrate how these factors 
inhibit the remedial system from achieving the 
Performance Standards; 

vi. The mass of contamination removed from the 
Site using the groundwater remediation system, 
and an estimate of the mass of contamination 
remaining; 

vii.. A demonstration (including appropriate 
engineering analysis) that all other 
technologies which are potentially applicable 
to the Site cannot achieve the Performance 
Standards in a manner that is practicable from 
an engineering perspective. This 
demonstration shall include a prediction of 
the level of cleanup other technologies can 
achieve; 

viii. A predictive analysis of the approximate 
timeframe required to achieve the Performance 
Standards with the existing groundwater 
remediation system (and any alternative 
remedial strategies, if applicable) using 
methods appropr.iate for the data and the Site-
specific conditions. Such analysis shall also 
address the uncertainty inherent in these 
predictions; 

ix. A description and comparison of Alternate 
Remedial Strategies proposed to be implemented 
by the Settling Defendants if a TI waiver is 
granted. Alternate Remedial Strategies must 
achieve a level of cleanup and control that 
ensures protection of human health and the 
environment and prevents further migration of 
contaminated groundwater. Alternate Remedial 
Strategies may include the establishment of 
Alternate Performance Standards, and other 
Alternate Remediation Requirements to ensure 
protectiveness. Proposed modifications to the 
existing remedy and any additional response 
actions proposed to be undertaken shall be 
described by the Settling Defendants in 
detail. EPA will make the final determination 
regarding the components of the Alternate 
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Remedial Strategy which shall be implemented 
at the Site by the Settling Defendants; 

X. A description of additional groundwater 
monitoring required to verify compliance with 
the Alternate Performance Standards or. 
Alternate Remediation Requirements. EPA will 
make the final determination regarding the 
scope of the groundwater monitoring 
requirements under the Alternate Remedial 
Strategy; and 

xi. Other information or analyses not included 
above but which the Settling Defendants or EPA 
consider appropriate to making a determination 
on the petition. 

d. During EPA's review of the petition submitted in 
accordance with Paragraph E.2.C, the Settling 
Defendants shall continue to implement the O&M 
Plan until otherwise directed by EPA. 

,6. Upon review of all information required by 
Paragraph E.2.C., EPA will determine (1) whether 
compliance with any of the Performance Standards 
shall be waived; (2) what, if any. Alternate 
Performance Standards or Alternate Remediation 
Requirements will be established by EPA; and (3) 
whether modification to any portion of the RA or 
any additional response actions are required. If 
EPA denies the petition, the Settling Defendants 
shall continue to perform O&M unless otherwise 
directed by EPA. 

f. No action taken by EPA pursuant to this Section of 
the SOW, including EPA's decision on Settling 
Defendants' petition(s), shall be subject to 
dispute resolution or judicial review. 

3. NOTICE OF COMPLETION AND O&M REPORT 

"a. Within sixty (60) days of meeting the Performance 
Standards as specified in the OUl-ROD and this SOW 
(or a shorter period if approved by EPA in its 
sole discretion), or.if Alternate Performance 

^ Standards or Alternate Remediation Requirements 
are established by EPA, within sixty (60) days of 
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completion of any additional response actions 
required by EPA, the Settling Defendants shall 
submit to EPA a Notice of Completion and Final O&M 
Report for the RA and Removal Action. This report 
should include documentation that each Performance 
Standard has been met in accordance with the 
Consent Decree. 

b. If, after review of the written report, EPA 
determines that the O&M has not been completed, 
and/or additional tasks are required, EPA will 
notify the Settling Defendants in writing of the 
activities that must be undertaken to complete 
O&M. EPA will set forth in the. notice a schedule 
for performance of the additional activities or 
will require the Settling Defendants to submit a 
schedule to EPA for approval. Settling Defendants 
shall perform,all activities described in the 
notice in accordance with the specifications and 
schedules. 

c. Settling Defendants shall then modify the O&M 
Report and incorporate summaries of the Settling 
Defendants' actions to address EPA's comments and 
the specified additional activities and tasks in a 
revised O&M Report, which shall be certified and 
signed by a licensed professional engineer. The 
revised O&M Report shall be submitted to EPA 
within thirty (30) calendar days after completion 
of the EPA-specifled activities and tasks. 

POST-REMEDIATION GROUNDWATER MONITORING 

1. REQUIREMENTS 

a. Upon EPA's certification of completion of the O&M 
work, Settling Defendants shall commence a Post-
Remediation Groundwater Monitoring Program for a 
period of five (5) years, in accordance with the 
approved Post-Remediation Groundwater Monitoring 
Plan, which includes the post-remediation 
groundwater monitoring schedule. 

b. If increasing concentrations above Performance 
Standards specified in the OUl-ROD are detected, 
EPA will evaluate the need, and may require the 
Settling Defendants to, reinstate the remediation 
system. 

23 



2. NOTICE OF COMPLETION AND FINAL REPORT FOR POST-
REMEDIATION GROUNDWATER MONITORING 

a. Within thirty (30) calendar days of the completion 
of Post-Remediation Monitoring, Settling 
Defendants shall submit to EPA and the State a 
Notice of Completion and Final Report for the 
Post-Remediation Monitoring program. (See Section 
D.5., above, for requirements.) 

b. EPA will determine whether the Post-Remediation 
Monitoring activities or any portion(s) thereof 
have been completed in accordance with the 
standards, specifications and reports required by 
this Consent Decree. If not, EPA shall notify 
Settling Defendants in writing of those tasks 
which must be performed to complete the Post-
Remediation Monitoring. Settling Defendants shall 
then implement the specified activities and tasks 
in accordance with the specifications and 
schedules established by EPA and shall then submit 
a further report on the specified activities and 
tasks and certification signed by a licensed 
professional engineer, within twenty (20) days 
after completion of the specified activities and 
tasks. 

G. NOTICE OF COMPLETION OF RA AND REMOVAL ACTION 

a. Within ninety (90) days after Settling Defendants 
conclude that the RA and Removal Action (including 
O&M and Post-Remediation Monitoring) have been 
fully performed, the Settling Defendants shall 
schedule and conduct a pre-certification • 
inspection to be attended by the Settling 
Defendants and EPA. If, after the pre-
certification inspection, the Settling Defendants 
still believe that the RA and Removal Action have 
been fully performed, they shall submit a written 
report requesting certification to EPA for 
approval, with a copy to the State, within thirty 
(30) days of the inspection. This report shall 
describe all activities undertaken by the Settling 
Defendants in order to achieve the requirements of 
this Consent Decree. 
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If, after review of the written report, EPA 
determines that the RA and Removal Action have not 
been completed in accordance with the standards, 
specifications, and reports required by this 
Consent Decree, EPA will notify the Settling 
Defendants in writing of the activities that must--
be undertaken to complete the RA and Removal 
Action or achieve the Performance Standards. EPA 
will set forth in the notice a schedule for 
performance of the additional activities or will 
require the Settling Defendants to stibmit a 
schedule to EPA for approval. Settling Defendants 
shall perform all activities described in the 
notice in accordance with the specifications and 
schedules. 

If EPA concludes, based upon the initial.or any 
subsequent report requesting Certification of 
Completion of the RA and Removal Action that the 
RA and Removal Action have been fully performed in 
accordance with the Consent Decree and that the 
Performance.Standards have been achieved, EPA will 
so certify in writing to the Settling Defendants. 

H. DECOMMISSIONING 

After Settling Defendants complete the OUl O&M and 
Post-Remediation Monitoring Work, and upon the 
direction of EPA, the Settling Defendants shall 
remove and decommission the groundwater 
remediation system. In addition,, the Settling 
Defendants shall restore properties affected by 
the OUl RA and Removal Action in accordance with 
the approved Wetlands Mitigation and Restoration 
Plan. 

At the conclusion of decommissioning activities, 
the Settling Defendants shall prepare and submit 
to EPA and the State a Decommissioning Report 
documenting all activities undertaken to 
decommission the Site. 

EPA will either approve the Decommissioning 
Report, or will require modification of such 
report, in accordance with the procedures set 
forth in Section XI of this Consent Decree. 
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APPENDIX D 

SETTLING DEFENDANTS 



LIST OF DEFENDANTS 

AlliedSignal, Inc. (as Successor to Prestolite Batteries, Inc.) 
c/o Pamela J. Cissak 
AlliedSignal 
PO Box 2245 
101 Columbia Road 
Morristown, NJ 07962 

G & D Technologies, Inc. 
c/o Seth v.d.h. Cooley 
Duane, Morris & Heckscher 
One Liberty Place 
Philadelphia, PA 19103-7396 

Exide Corporation 
c/o Ari D. Levine 
Exide Corporation 
645 Penn Station 
Reading, PA 1612-4205 

GNB Technologies, Inc. (as Successor in Interest to Gould, Inc.) 
c/o Susan M. Franzetti 
Gardner, Carton &. Douglas 
Quaker Tower, Suite 3400 
341 N.Clark Street 
Chicago, IL 60610-4795 

Johnson Controls, Inc. 
c/o Dennis P. Reis 
Quarles & Brady 
4 H East Wisconsin Ave. 
Milwaukee, WI 53202 

NL Industries, Inc. 
c/o Marcus A. Martin 
Bartlit, Beck, Herman, Palenchar & Scott 
The Kitteridge Building 
511 Sixteenth Street - Suite 700 
Denver, CO 80202 
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APPENDIX E 

SEPTEMBER 15, 1995 ACTION MEMORANDA 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
RECION II 

2t0 BROADWAY 
NEW YORK. NEW YORK 10007 

i ' . i J 

ACTION MEMORANDUM 

DATE: SEP 1 I 

SUBJECT: 

FROM: 

TO: 

THRU: 

Request for a Ceiling Increase and an Increase in Scope 
at'the National Lead Industries Site, Pedricktown, 
Salem County, New Jers^ /) \ .'fl . /» ̂  / 

w. Gad Tawadros, On-Sc^e^coordirfiator A 
Removal Action Branch "̂  '^ 

Jeanne M. Fox 
Regional Administrator 

Kathleen C. Callahan, Director 'f^(_y<i,CC<y^.^ 
Emergency and Remedial Response Division 

• w 

I. 

Sits ID-#: 61 

FURPOSB 

The purpose of this Action Memorandum is to request and document 
approval of the Increase in scope and ceiling increase for the 
removal action (RV 5) described herein for the National Priorities 
List (NPL) National Lead (NL) Industries Site (Site) , Pedriclctovn, 
Oldmans Township, Salem County, Nev Jersey, 08067. Previous 
funding authorized by the March 27, 1995 Action Memorandum 
established a total project ceiling of $3,447,380, of which 
$2,695,000 is for mitigation contracting. 

The increase proposed in this memorandum is for $2,499,000 of which 
$1,900,000 Is froa the Regional removal allowance. This increase 
would raise the total project ceiling to $5,946,000 (rounded) of 
which $4,595,000 is froa the Regional removal allowance. 

Only $300,000 is available in the current Advice of Allowance to 
finance this project, therefore, the scope of work will be 
implemented in phases following the assignment of funds from other 
year allocations. 

The Site continues to meet the criteria for a removal action under 
the Comprehensive Environmental Response, Compensation and 
Liability Act (CERCLA), as described in Section 300.415 of the 
National Contingency Plan (NCP) and meets the consistency exemption 
for projects over $2 Million. Since contamination remains in the 
areas described herein at levels above the remediation goal 
established for the Site, the action remains time critical in 
nature. 



II. 8ITI COVDITIOMS AKD BACXQROUITD 

In 1990 the Salea County Mosquito Commission (SCMC) began 
widening and deepening that section of the West Stream (Stream) 
that crosses the Site to alleviate flooding and improve drainage in 
areas upstream of the Site. However, analytical data generated 
during the Remedial Investigation/Feasibility Study (RI/FS) 
indicated that sediment in the stream contained lead at levels in 
excess of 26,000 parts per million (ppm). The elevated levels of 
lead in the stream sediment were thd result of the runoff from the 
smelting and disposal activities previously conducted at the Site. 
The SCMC activities were suspended at the request of the United 
States Environmental Protection Agency (EPA) pending the removal of 
the hazardous materials in the sediment of the Stream. Due to the 
threat which the contaminated stream sediment posed to the 
environment, the Site was referred to the Removal and Emergency 
Preparedness Program for CERCLA removal action consideration. 

The Removal Action Branch (RAB) initiated a Removal Action to 
remove and dispose of the contaminated sediment on September 24, 
1993. Approximately 7,000 cxibic yards (CY) of contaminated 
sediment have been excavated and disposed of off-site. 

The funding increase requested herein is necessary for the testing, 
excavation, staging and proper disposal of contaminated soil and 
sediment containing lead at levels above 500 ppm found in areas A, 
B and C of the Stream and associated flood plain (see Appendix A). 
The estimated volume, based on preliminary X-Ray Fluorescence 
Spectrometry results taken within 150 feet east of the Stream in 
area C and to the west of the Stream in area B, is at least 3,500 
CY. 

A Twelve Month Exemption was approved on January 29, 1991 and a $2-
Million Exemption was approved on August 10, 1994. 

The category of this removal action is time critical and the 
Comprehensive Environmental Response, Compensation and Liability 
Information System number for this Site is NJD061843249. 

A. Bite PescrlBtion 

1. Reaoval site evaluatioa 

The Site is an abandoned, secondary lead smelting facility. In 
1972, NL Industries began operations at the Site by reclaiming and 
recycling lead from automotive batteries. Residual materials and 
the slag produced from the smelting process were disposed of in the 
on'site landfill. During its period of operation, NL was cited by 
the New Jersey Department of Environmental Protection (NJDEP) with 
various and repeated violations of the State air and water 
regulations. NL Industries ceased operations at the Site in 
approximately 1982. In 1983, NL sold the facility to National 



Smelting of New Jersey, Inc. (NSNJ) and NSNJ commenced similar 
operations at the site. 

In 1984, NSNJ ceased operations and declared bankruptcy. Remaining 
on-site when operations terminated were four slag piles having ah 
estimated volume of approximately 9,800 CY, 4,000 CY of 
contaminated debris, 25 tons of hazardous materials stored in the 
warehouse and approximately 900 CY of lead bearing raw materials in 
driiffls and containers in various locations throughout the Site. The 
containers, due to exposure to the elements, age and corrosion, 
posed a threat of release to the environment. 

Time-critical removal actions have been undertaken at the site 
since 1989. Actions taken as part of these removal actions 
included: fence repair, posting of warning signs, encapsulation of 
the slag piles, removal and disposal of deteriorated containers and 
removal of copper wiring. 

In 1993 and 1994, a removal action was conducted which provided for 
the excavation and off-site disposal of contaminated Stream 
sediment. A preliminary survey conducted east of the Stream in 
area C and west of the Stream in area B as part of this removal 
action indicates that areas of voil containing lead in excess of 
the 500 ppm remediation goal exist. A complete survey is planned 
in the flood plains of areas A, B and C to define possible 
remaining areas of contamination. 

2. Physical location 

The Removal Action is taking place in the Stream and associated 
flood plain adjacent to the NL plant. The Stream drains surface 
run off from the NL plant and approximately one square mile of the 
adjacent countryside. It is also an intermittent tributary to the 
Delaware River which is approximately 1.5 miles north of the Site. 

The Site is an abandoned secondary lead smelting facility situated 
on 46 acres of land on Pennsgrove-Pedricktown Road, Pedricktown, 
Salem County, New Jersey (see Figure 2). 

The Site, which includes a closed permitted landfill under the 
jurisdiction of the NJDEP, overlies the Cape May Aquifer. The 
Stream borders and receives surface discharges from the Site. The 
nearest home is less than 500 feet from the Site and B.F. Goodrich, 
Martin Propane Gas Service, Pioneer Pallet Co., GBM Ball Bearing, 
ROD Shop, Wistar Equipment Co. and Corroffion Control Co. are active 
industrial neighboring facilities. Airco, Browning-Ferris and the 
Tomah Division of Exxon are inactive facilities in the area. 



3. Site characteristics 

The Site, an abandoned lead reclamation facility, operated from 
1972 through 1984 processing automobile and industrial batteries. 
The lead contamination in the Stream resulted due to past 
operations conducted at the plant located on-site. During the 
facility's operational history, NL Industries was cited by the 
NJDEP on numerous occasions for violations of State air and water 
quality standards. As a result of the enforcement actions, NL 
Industries modified their process to comply with NJDEP regulations. 
NL Industries sold the facility to NSNJ in 1983. 

NSNJ operated the facility from 1983 to 1984. In 1984 NSNJ ceased 
operations and filed for banJcruptcy. The facility has been 
inactive since 1984. NL Industries, in an Order on Consent with 
the EPA effective on April 30, 1986, agreed to conduct an RI/FS. 
The RI and Final FS reports were approved on July 8, 1991 and in 
July 1993, respectively. 

The Removal activity described herein is a continuation of the 
fifth removal action since the RAB's initial involvement at this 
Site. Details of the previous removal actions are contained in 
Section II.B of this Action Memorandum. 

4. Release or threatened release into the eavlronaent of a 
basardous substaaoe, or pollutant/ or contaminant 

The Site is characterized by the presence of highly toxic metals in 
sediment and soil. The heavy metals identified at the Site 
include: lead, chromium, arsenic and cadmium. Each of these are 
designated hazardous substances under Section 101(14) of CERCLA, as 
listed in 40 CFR Table 302.4. Routes of exposure are ii^alation, 
ingestion and skin or eye contact. Appendix A, Figure 5 is a Toxic 
Effects chart of the metals found on-site. 

Flooding and subsequent erosion may have accelerated the release of 
hea'vy metal contaminated sediment and soil over time. Overflow of 
the stream may have deposited lead contaminated sediment on the 
banks of the Stream. Flooding of the Stream and erosion of the 
soil may have transported contaminated soil further downstream, 
affecting the water quality of the Delaware River. 

5. VPL status 

This Site was placed oh the NPL in December 1982. The Operable 
Unit Two (0U2) remedial action has been on-going since November, 
1992. 



6. Maps, pictures and other graphic representations 

The Site location map (Figure 1), a Site map (Figure 2), project 
maps (Figures 3 and 4) and a Toxic Effects chart (Figure 5) are 
included in Appendix A. 

B. other Actions to Date 

1. Previous actions 

To date, numerous govenment and private actions have been 
undertaken at the Site. The EPA has completed four removal actions 
and is nearing completion of the fifth. A brief description of 
each removal action is listed below. 

Removal Action I - On December 19, 1988, fxinding was approved to 
conduct a removal action at the Site, consisting of repairs to the 
existing fence, installation of 900 feet of new chain link fence, 
the posting of warning signs and the temporary encapsulation of the 
slag piles to minimize airborne releases from the Site. The 
project started on January 9, 1989 and was completed on May 31, 
1989, at a cost of $77,555, of which $43,005 was for mitigation 
contracting. 

The newly installed section of fence isolated the facility from the 
landfill, but was not fully effective in limiting Access by 
trespassers. The slag encapsulant degraded over time. 

Removal Action II - This action was initiated on October 11, 1989 
and consisted of inventorying the on-site hazardous and recyclable 
materials stored in deteriorating containers; upgrading building 
security including the installation of fence gates and locks on all 
building entrances; re-encapsulating the slag piles to prevent the 
releases of airborne particulates; constructing sand berms around 
the perimeter of the slag piles to prevent runoff from the Site 
caused by adverse weather conditions; and contacting potential 
recyclers for the raw materials stored on-site. Approximately 22 
tons of raw material was recycled, while two tons of material was 
disposed of as hazardous. 

In April 1990, after partial failure had occurred and potential 
release of the slag became imminent, the slag pile retaining bin 
walls were reinforced with timber. The reinforcement was designed 
to provide temporary support to prevent total collapse of the bin 
retaining walls and release of the slag- to the environment. 

This phase was completed on September 20, 1990 at a cost of 
$376,010, of which $227,660 was expended for mitigation 
contracting. The actions met the objectives stated in the Action 
Memorandum that was approved on September 12, 1989. 



Removal Action 11^ - A removal action to remove five tons of copper 
wire was initiated on November 17, 1990 to curtail the entry of 
trespassers. Other activities performed in this phase were the 
transfer and relocation of the contents of exterior stored steel 
and fiber dznms that contained lead bearing waste to dry, sheltered 
on-site storage areas and the recycling of 2,200 steel drums. 
Relocation of the contaminated waste from the deteriorating 
containers was necessary to eliminate future discharges into the 
environment via airborne particulates and surface runoff. 

Phase III was completed on July 25, 1991 at a cost of $186,720, of 
which $135,280 was for mitigation contracting. 

Removal Action IV - Following the approval of an Action Memorandum 
on June 1, 1992, removal activities were initiated on June 18, 
1992, consisting of the replacement of damaged wood shoring to two 
slag bin retaining walls, the repair of the perimeter fence and 
building gates damaged by vandals and the upgrading of the slag 
pile berms to control runoff. 

Phase IV was completed on June 26, 1992, at a cost of $4 5,715, of 
whicn $44,155 was for mitigation contracting. 

2. Current actions 

An Action Memorandum for $1,237,700 of which $934,100 was for 
mitigation contracting was approved on July 15, 1993. Consistent 
with this Action Memorandum and upon completion of the on-site 
treatment and disposal of slag by the potentially responsible 
parties (PRPs), a removal action was initiated on September 24, 
1993, which Included the excavation, staging, testing and disposal 
of contaminated stream sediment. The SCMC provided an access road 
for the length of the stream widening project by removing all 
surface vegetation. 

Bad weather caused temporary stoppage of the project in February 
1994, Work resumed on July 25, 1994 and stopped again on August 
24, 1994 due to inclement weather conditions. Removal work resumed 
on September 26, 1994. 

An increase associated with the activities funded in the July 15, 
1993 Action Memorandum of $904,480 of which $611,700 was for 
mitigation contracting was approved on August 10, 1994. An 
additional increase of $562,000 of which $400,000 was for 
mitigation contracting was approved on' March 27, 1995. This 
funding increase is requested to accommodate removal activities 
associated With an increase in volume estimates for contaminated 
soil and sediment at the Site. 



Operable Unit One remedial response activities to be conducted at 
the Site include the extraction and treatment of contaminated 
groundwater and the excavation, on-site treatment and disposal of 
contaminated soil and sediment in an on-site landfill. 

C. Btate and Local Authorities' Roles 

1. State and local notions to date 

In 1986, the NJDEP Division of Hazardous Waste Management 
transferred Site responsibility to the EPA to initiate safety 
measures as part of a long-term CERCLA Site cleanup. This is an 
EPA lead site and there are no State or local actions taking place 
at the Site. State and local officials are routinely updated 
regarding on-going activities and accomplishments. 

2. Potential or continued state/local response 

Since EPA has the lead at this site, state and local organizations 
will act in a supporting role during this removal action. 

III. THREXTB TO PUBLIC ESALTS, OR WBLTARB, OR THB BMVIROMMElTr 
AND STATUTORY AMD RZOULATORY AUTEORITIBS 

The following criteria from Section 300.415(b)(2) of the NCP are 
directly applicable to the threats that exist at the NL Site: 

(i) Actual or potential exposure to nearby human populations, 
animals, or the food chain from hazardous substances or 
pollutants or contaminants; 

(ii) Actual or potential contamination of drinking water 
supplies or sensitive ecosystems; 

(iv) High levels of hazardous substances or pollutants or 
contaminants in soil largely at or near the surface, that 
may migrate; 

(v) Weather conditions that may cause hazardous substances or 
pollutants or contaminants to migrate or be released; and 

(vii) The lack of availability of other appropriate federal or 
state response mechanisms to respond to a release. 

A. Threats to Public Health and Welfare 

The Agency for Toxic Substances and Disease Registry (ATSDR) Health 
Assessment for the Site confirms that possible human and animal 
exposures at the Site include: ingestion, direct contact with 
groundwater/surface water and soil, possible ingestion of 
bioaccumulated contaminants in the food chain and inhalation of 
entrained contaminants (See Toxic Effects Chart, Figure 5). 



The results of saaples collected at the Site during December 1994 
and January 1995 indicate that lead contamination continues to 
exist on site above the 500 ppm goal established for the Site, 
therefore the Site continues to be a health threat as described by 
the ATSDR Health Consult for the Site. 

B. Threats to the gnvireameBt 

Runoff from contaminated soil may enter the Stream in 
concentrations detrimental to the environment. During periods of 
heavy rainfall, lead contamination could be washed into the 
Delaware River potentially impacting the food chain. Additional 
threats to the environment posed by the Site are documented in the 
1993 Ecological Risk Assessment. 

IV. EMDAMOERMENT DETBRMIHATIOM 

Actual or threatened releases of hazardous substances from the 
Site, if not addressed by implementing the response action selected 
in this Action Memorandum, may present an imminent and substantial 
endangerment to public health, or welfare, or the environment. 

V. EXEMPTION FROM STATUTORY LIMITS 

Section 104(c)(1) of CERCLA, limits a Federal removal action to a 
$2 Million site ceiling and a 1 year duration. One of the criteria 
which must be met to obtain exemptions from these limits is called 
the "consistency exemption" which is discussed below. 

A. gpBslgtftngY gattaptiga 

1. Continued response actions are otbervise appropriate a.nd 
consistent with the remedial action to be taken* 

Removing contaminated soil and sediment from the Stream and flood 
plain is consistent with the selected remedial actions to address 
the soil and groundwater contamination at the Site. This removal 
action is appropriate and necessary to prevent further 
contamination of the Stream and to eliminate the danger to the 
public health, welfare or the environment presented by the 
contaminated soil. 

VI. PROPOSBD ACTIONS AND ESTIMATED COSTS 

A. Proposed Actions 

1. Proposed action description 

The first phase of the proposed work will consist of sampling of 
the Stream and associated flood plain in areas A, B, and C (see 
Appendix A) to delineate the extent of soil contaminated with lead 
above the 500 ppm cleanup level, as well as implementation of 
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alternative actions, AS necessary, to reduce runoff east of the 
Stream in area B and from the tributaries to area c from the 
landfill. 

The remaining phases of the work will consist of removing and 
disposing of the remaining lead contaminated soil from areas A, B 
and C to meet the cleanup level of 500 ppm lead. The depth of 
excavation is estimated to range from 6 to 36 inches depending on 
the extent of contamination of the Stream, its banks and flood 
plain. The volxime is currently estimated to be a minimum of 3,500 
CY. Confirmatory sampling will be conducted to assure that the 500 
ppm cleanup level is met. The impacted banks and flood plain will 
be backfilled and graded, if necessary. 

2. Contribution to remedial performance 

The implementation of this removal action will contribute to the 
overall remediation of the Site by eliminating the threat to public 
health and the environment posed by the hazardous sxibstances in the 
Site's soil and Stream sediment. The proposed actions are 
consistent with the long-term cleanup for the Site. 

3. Description of alternative-technologies 

Alternative technologies considered were stabilization, 
solidification and soil washing/flushing. The most cost effective 
method was determined to be stabilization with kiln dust and 
landfilling. 

4. EE/CA 

Due to the time-critical nature of this removal action, an EE/CA 
will not be prepared. 

5. Applicable or relevant and appropriate requirements (ARARS) 

ARARs that are within the scope of this removal action, which 
pertain to the transportation and disposal of hazardous waste, will 
be met to the extent practicable. The federal ARARs determined to 
be applicable for this removal action Include the Resource 
Conservation and Recovezy Act and the Clean Water Act. 

6. Project Schedule 

The removal action Is ongoing. Sampling, excavation, staging, 
stabilization and disposal of the remaining lead contaminated soil 
and sediment from areas A, B and C in a subtitle C RCRA landfill 
can be completed within four months, provided favorable weather 
conditions prevail. Disposal, decontamination and demobilization 
of equipment will follow and complete the removal action at this 
Site. 



B. Estimated Costa 

Previous Proposed Proposed 
Project Ceiling Fund Increase Project Ceiling 

ERCS Cost Incl. 20% 2,695,000 1,900,000 4,595,000 

TAT 356,455 200,000 556,455 

CONTINGENCY 15% 14,035 315,000 329,035 

EPA 381,890 84,000 465,890 

TOTAL (Rounded) 3/447,380 2,499,000 5,946,000 

VII. HZFECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED 
OR NOT TAKEN 

Delayed action will continue to contribute to the health risk 
to anyone coming in contact with the contaminated soil or runoff. 

VI11.OUTSTANDING POLICY ISSUES 

At the present time there are no outstanding policy issues. 

IZ. ENFORCEMENT 

EPA issued notice letters to approximately 70 PRPs notifying them of 
their potential CERCLA liabilities. EPA is continuing to work with 
the PRPs to resolve liability issues. EPA does not anticipate 
initiating discussions with the PRPS to determine whether the PRPs 
can and will perform the removal activities outlined in this Action 
Memorandum since the activities outlined herein will be a 
continuation of EPA's ongoing removal activities at the Site. 

Z. RECOMMENDATION 

This decision document represents the selected removal action for 
the NL Industries Site, Pedricktown, New Jersey, developed in 
accordance with CERCLA, as amended, and not inconsistent with the 
NCP. This decision is based on the administrative record for the 
Site. 

Conditions at the Site continue to meet the NCP Section 30.415(b)(2) 
criteria for a removal and I recommend yoUr approval of the proposed 
increase in scope and a ceiling increase of $2,499,000 of which 
$1,900,000 will be funded from the Regional removal allowance. The 
total project ceiling, if approved, will be $5,946,000, of which 
$4,595,000 is. for mitigation.contracting. 
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Only $300,000 is available in the current Advice of Allowance to 
finance this project, therefore, the scope of work will be 
implemented in phases following the assignment of funds from other 
year allocations. Considering that this removal action is of a 
time-critical nature, the implementation of the first phase of the 
scope of work with currently available funds will permit the 
remaining work to be implemented in an expeditious fashion once 
additional funds are allocated. 

Please indicate your approval and authorization of funding for these 
continuing removal actions at the NL Industries Site, per current 
delegation(8) of authoci'tv. by signing below. t t 

APPROVAL « i , J .VO y % ^ C ^ / DATE: ^ / / W < ^ 
Jeanne My^Fox,^^ ^ ' 
Regionar Admirtsstrator 

DISAPPROVAL! ', DATE*. 
Jeanne M. Fox, 
Regional Administrator 

cc:(after approval is obtained) • 

K. Callahan, ERRD-D 
R. Salkie, ERRD-ADREPP 
J. Frisco, ERRD-DDNJP 
G. Zachos, ERRD-RAB 
,J. Witkowski ERRD-RAB 
E. Dominach, ERRD-RAB 
C. Moyik, ERRD-PS 
M. Randol, EPD 
D. Karlen, ORC-NJSUP 
R. Gherardi, OPM-FIN 
D. Dietrich, 5202G 
T. Eby, 5202G 
S. Boyle, NJDEP 
K. Delaney, NJDEP 
M. Pederson, NJDEP 
J. Smolenski, NJDEP 
C. Kelley, TATL 
S. Murphy, OPM-FAM 
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APPENDIX A 

Maps 
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